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Taft-Hartley Regulation of Employer 
Payments to Union Representatives: 
Bribery, Extortion and Welfare 
Funds Under Section 302 


Condensed from an article published in 67 Yale Law 
Journal 732 (February 1958) and printed with permis- 
sion from Yale Law Journal. Business address: Yale 
Law Journal Company, Inc., 127 Wall Street, New Haven, 
Connecticut. Single copy price, $2.00. 


Section 302 of the Taft-Hartley Act was primarily 
designed to regulate employer payments to union 
welfare funds. In operation, section 302 has neither 
reduced bribery and extortion, nor eliminated corrupt 
or inefficient welfare funds, nor significantly enhanced 
the opportunity of employee beneficiaries to enforce 
their rights. On the other hand, the section has been 
interpreted to prohibit joint action otherwise legiti- 
mate and even specifically encouraged by federal 
statute. 

Since employer payments other than to “representa- 
tives of his employees” are not proscribed, the scope 
of section 302 depends on the content of the term 
“representative.” Rejecting an earlier interpretation 
which so limited “representative” that only payments 
to the treasury of the organization or individual cer- 
tified as exclusive bargaining agent were condemned, 
the Supreme Court has construed the section to en- 
compass payments to all persons empowered by em- 
ployees to deal with their employer. Because the fact 
of representation need not measure the extent of preju- 
dice to employee interests, section 302’s criminal sanc- 
tions should apply to prejudicial employer payments 
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whether or not the person paid was empowered by the 
employees to deal with management. 

Although designed to regulate employer payments 
to union welfare funds, section 302 may not even reach 
such contributions. Payments will not be proscribed, 
nor the exception embodying the regulatory scheme 
have any effect, if union officials acting as trustees of 
a fund are considered independent fiduciaries rather 
than representatives. This construction, adopted by 
the Third Circuit, conforms to traditional trust doc- 
trine. 

On the other hand, if employer payments to jointly 
administered trusts are not insulated because the 
union trustees are representatives, section 302 pre- 
cludes desirable forms of union-management co-opera- 
tion. Thus, payments to joint funds which secure 
vacation or severance pay, for example, are pro- 
hibited. Furthermore, section 302 prohibits manage- 
ment from financing joint programs for the admin- 
istration and enforcement of collective bargaining 
agreements. Although alternative methods are avail- 
able, the parties should be able to perfect combined 
measures without facing criminal sanctions. In 
addition, many problems common to labor and manage- 
ment, such as automation and productivity, industry- 
wide advertising and lobbying, apprenticeship pro- 
grams, recreational facilities and low-cost housing, are 
peculiarly adaptable to co-operative efforts. To the 
extent they depend upon employer financing, such pro- 
grams, serving purposes not recognized by the statute, 
are illegal when union-appointed trustees are con- 
sidered union representatives. 

Only those payments intrinsically undesirable should 
be condemned. Thus, section 302 should prohibit all 
employer payments made to sway influential labor 
officials whether or not they represent any employees 
in the sense of negotiating with employers. Similarly, 
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WELFARE FUND REGULATION 


liability should attend payments made in response to 
extortion demands. Beyond bribery and extortion, 
however, only employer payments to joint funds de- 
signed to defray union operating expenses should be 
criminally proscribed. In other contexts, section 302 
protection against misuse of employer payments to 
union functionaries need not exceed the establishment 
of procedural safeguards. 

Joint union-management programs which do not 
provide employees with direct benefits require only 
minimal controls. Accordingly, where employer funds 
are transferred to such a program which is in part 
administered by labor representatives or persons 
chosen by employees or their representatives, a re- 
vised section 302 should merely compel equal employer 
participation in the fund’s administration and com- 
plete disclosure to the federal government of all 
employer payments and the fund’s receipts and dis- 
bursements. 

Joint programs conveying direct employee benefits 
should be subjected to more extensive regulation. 
Investment of the welfare fund or selection of an 
insurance carrier, the most critical aspects of admin- 
istration, are the areas in which the greatest abuse has 
occurred. Consequently, these functions should be 
performed by an independent third-party trustee in all 
funds granting direct employee benefits. Although 
selection of the trustee should initially be left to the 
parties to the collective agreement, minimum stand- 
ards of experience and reliability should be imposed. 
Distribution of the fund and its income, on the other 
hand, may be entrusted to joint administration or to 
the union, if the parties so choose, as long as the 
beneficial interest of each class of employees is stipu- 
lated in detail and comprehensive reports of trust 
income and disbursements are submitted both to the 
beneficiaries and the federal government. Such a 


3 





INDUSTRIAL RELATIONS DIGEST 


revision of section 302 would minimize the corrup- 
tion and inefficiency which currently plague employer- 
financed co-operative efforts without at the same 


time subverting joint programs conducive to industrial 
progress. 























Union Refusal to Bargain: 
Section 8(b)(3) of the National 
Labor Relations Act 


Condensed from a note published in 71 Harvard Law 
Review 502 (January 1958), and printed with permission 
from Harvard Law Review. Business address: Harvard 
Law Review Association, Gannett House, Cambridge, 
Massachusetts. Single copy price, $1.25. 


This note will discuss the concept of good faith in 
collective bargaining and its application to instances 
in which the union does not desire to reach an agree- 
ment, engages in activities not protected by the act, 
uses harassing tactics, or bargains to an impasse. 


I. GOOD FAITH 


Since section 8(d) of the NLRA, which expressly 
defines the obligation to bargain collectively as the 
duty to bargain in good faith, applies equally to unions 
under section 8(b)(3) and management under section 
8(a)(5), the same approach should be used to ascer- 
tain union bad faith as is used to ascertain employer 
bad faith. 


II. INSTANCES IN WHICH THE UNION DOES NOT 
DESIRE TO REACH AN AGREEMENT 


The precedents in the management cases that good 
faith requires a sincere desire to reach an agreement 
have been applied to unions under section 8(b) (3). 

It has been suggested that the imposition upon 
unions of the obligation to bargain in good faith may 
affect bargaining tactics in certain large industries in 
which unions have used the device known as pattern 
bargaining. 
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It would seem that such an attempt to avoid reach- 
ing an agreement, even if for only a limited time, 
would violate section 8(b)(3). However, there are 
other tactics which unions can employ if they desire 
to continue pattern bargaining. 


Ill. UNPROTECTED ACTIVITY 


A long line of cases has held certain concerted activ- 
ities to be beyond the protection of the statute. Such 
unprotected activities include wild-cat and sit-down 
strikes, violence, acts in violation of other provisions 
of the NLRA or other federal statutes, breach of con- 
tract, and slowdowns. The Board has recently as- 
serted that engaging in an unprotected activity during 
bargaining is a violation of section 8(b) (3). 

Instead of applying an absolute rule that the com- 
mission of any unprotected activity during bargaining 
may be enjoined, each case should be separately ana- 
lyzed. Only when the activity is national in scope, 
such as a country-wide strike in breach of contract, 
or presents a problem peculiar to labor relations, such 
as a slowdown, should the Board intervene. Since 
those matters which would be left to state regulation 
are the subjects of generally applicable law, there 
exists an inner check to assure that the individual 
states will not unduly favor one of the parties. 


IV. UNILATERAL ACTS 


It has long been held to be a violation of section 
8(a)(5) for an employer to change the conditions of 
employment unilaterally. It seems that a union which 
unilaterally changes conditions of employment—for 
example, by refusing to work more than thirty-five 
hours per week—would be equally guilty of violating 
section 8(b)(3). When the parties do negotiate but 
reach an impasse, the employer is free to effect uni- 
lateral changes to the extent of his best offer to the 
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UNION REFUSAL TO BARGAIN 


union. Presumably after having reached an impasse, 
a union could not be enjoined from unilaterally estab- 
lishing a thirty-five-hour week, although the em- 
ployees would not be protected under section 7, and 
could be discharged. 


V. HARASSING TACTICS 


Section 13 of the NLRA seems specifically to deny 
the Board the power to enjoin harassing tactics. In 
section 501(2) of the Labor Management Relations 
Act, added in 1947 by the Taft-Hartley Act, the term 
“strike” is defined to include work stoppages and 
slowdowns. Thus prohibition of such harassing activi- 
ties should not be implied from section 8(b) (3). 


VI. BARGAINING TO AN IMPASSE 


Section 8(d) of the NLRA requires the parties to 
bargain with respect to “wages, hours, and other terms 
and conditions of employment.” Vague as the phrase 
“conditions of employment” may be and despite the 
broad scope given to it by the courts, it is clear that 
certain nonstatutory subjects fall without its present 
range, and that if one party proposes to bargain about 
such a subject, the other party may refuse to discuss 
it. In several cases the Board has gone further and 
held that the proposing party may not insist upon 
reaching agreement with respect to such nonstatutory 
subjects as a condition of entering into agreement on 
statutory subjects. 

The policy underlying NLRB v. American National 
Insurance Company would seem to allow parties to 
insist to the point of impasse upon any proposal pro- 
vided that it is not illegal or against other policies of 
the act, does not require the other party to waive a 
right guaranteed it by the act, and was not deliberately 
proposed for the purpose of obstructing the negotia- 
tions and avoiding agreement. 
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Effect of Section 8(b)(1)(A) of the 
Taft-Hartley Act on Peaceful 
Picketing and Related Activities 

Of Minority Unions 





Condensed from a note published in 42 Minnesota Law 
Review, No. 3, pp. 459-485 (January 1958) and printed 
with permission from Minnesota Law Review. Business 
address: Minnesota Law Review Foundation, University 
of Minnesota Law School, Minneapolis, Minnesota. Single 
copy price, $1.75. 


I. INTRODUCTION 


In a series of recent cases the National Labor Rela- 
tions Board has been called upon to determine the 
scope and effect of section 8(b)(1)(A) on peaceful 
picketing and related activities by minority or stran- 
ger unions. The purpose of this Note is to examine two 
of these decisions (Curtis Bros., Inc.; Alloy Mfg. Co.) 
and evaluate the Board’s interpretation of that section 
of the act. 

This Note will evaluate the determination that Con- 
gress authorized the NLRB to proscribe these peaceful 
minority union activities through application of sec- 
tion 8(b)(1)(A), and will examine the implications of 
the new broad theory of “coercion” adopted by the 
Board in these two cases. This will be facilitated by 
the presentation of two complete arguments, pro and 
con. The final section will be designed to offer some 
constructive criteria essential to any sound solution of 
the problem of minority picketing. 


Il. CURTIS AND ALLOY: THE CASE AGAINST 


Central to the issues involved in these two cases 
is not the question of the desirability of this type of 
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PEACEFUL PICKETING BY MINORITY UNIONS 


union activity, nor whether or not it should be regu- 
lated, but simply whether or not Congress intended 
that it be prohibited by section 8(b)(1)(A) of the act. 

It is important to note that the basic philosophy 
behind the Norris-La Guardia Act was not altered by 
the Taft-Hartley Act. Labor organizations were to 
remain free from judicial intervention into their peace- 
fully conducted activities, except those which Con- 
gress had specifically designated as unfair labor prac- 
tices. 


The Plain Meaning of Section 8(b) (1) (A) 


In the Curtis case the Board held that peaceful rec- 
ognition picketing by a minority union clearly falls 
within the plain meaning of section 8(b)(1)(A). 

It is not the purpose of this article to enter into the 
controversy over whether or not peaceful picketing 
is in fact “coercive,” but rather to evaluate the deter- 
mination by the Board in Curtis and Alloy that this 
peaceful minority-union activity “coerces” employees 
in the sense intended by Congress in 8(b)(1)(A). That 
the plain meaning of this section does not so clearly 
indicate a congressional intent to regulate peaceful 
union activity of this type is perhaps best demon- 
strated by the fact that prior to its decision in Curtis 
the Board had consistently rejected the theory of coer- 
cion now adopted. 

Until Curtis, the Board found violations of 8(b) (1) 
(A) only in such cases as exertion of physical force 
against employees; threats of force or economic re- 
prisal against employees; and nonpeaceful picketing 
which prevented ingress to work. In a long line of 
cases, the Curtis theory that peaceful picketing is itself 
“coercive” was urged on the Board but rejected sum- 
marily. In each case there was present the possibility 
of economic loss to the employer and a resulting de- 
crease of earnings or loss of jobs to the employees. 
In each case the particular union activity affected 
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the employees’ right to choose or reject union repre- 
sentation. Yet the Board found, without exception, 
that peacefully conducted picketing did not constitute 
“coercion” of employees in the sense intended by Con- 
gress in 8(b)(1)(A). 


The Legislative History 


Read as a whole, the legislative history strongly 
suggests that Congress intended by section 8(b)(1) 
(A) to eliminate physical force, threats, and intimida- 
tion which would actually coerce employees in their 
choice of a representative, as opposed to the incidental 
effect on employees of the economic pressure which 
peaceful picketing and related activities exert on the 
employer. 


The Relevance of Section 8(b) (4) 


It is apparent that the economic pressure of picket- 
ing has precisely the same effect on an employer and 
his employees after a no-union vote, as the economic 
pressure which is exerted by picketing after another 
union has been certified. If Congress so clearly in- 
tended to prohibit this conduct, seemingly it would 
have added the appropriate language to 8(b)(4)(C). 


The Relevance of Section 8(c) 


This section of the act lends considerable weight 
to the argument that in 8(b)(1)(A), Congress was 
dealing with physical force, threats and intimidation 
by unions to compel individuals to join, rather than 
the indirect effect which might result from applying 
economic pressure on the employer. 


The “New” Test of Coercion 


It can be seen that the Board has either: (1) placed 
itself in the anomalous position of differentiating be- 
tween conduct which has the same economic effect on 
employees and which is indistinguishable by use of 
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PEACEFUL PICKETING BY MINORITY UNIONS 


objective criteria; or, (2) decided that all picketing 
by minority or stranger unions is unlawful in that 
it constitutes a violation of 8(b)(1)(A). Although 
the Curtis theory of coercion would logically support 
the latter position, the objections to such an interpreta- 
tion of 8(b)(1)(A) seem manifest. 

It will certainly be difficult for the Board to find 
congressional intent which would justify proscription 
of all minority picketing and related activities. To 
reach such a result by interpretation of the somewhat 
ambiguous language of section 8(b)(1)(A) would rele- 
gate the specific provisions of section 8(b)(4) to mere 
redundancy, and would ignore the congressional at- 
tempt in 8(c) to protect argument and persuasion. 


Ill. CURTIS AND ALLOY: THE CASE FOR 


The decisions of the NLRB in Curtis and Alloy 
present two board issues: one a question of authority, 
the second a question of propriety. Initially it must 
be determined whether the NLRB can subject all 
minority picketing and related activity to regulation 
under section 8(b)(1)(A). 

Assuming that these examinations support the con- 
clusion that the NLRB can regulate minority picketing 
and related activity under 8(b)(1)(A), the second 
broad issue is whether the NLRB should regulate such 
activity. 


A. The NLRB Was Not Precluded from Adopting a 
Broad Interpretation of Section 8(b) (1) (A) 
Legislative history. Due to the presence of con- 
flicting statements in the legislative history, there is 
no clear legislative intent to restrict the application 
of 8(b)(1)(A). Thus, the NLRB was not precluded 
from adopting a broad interpretation of that section. 
Prior case law. However, it is argued that the prior 
case law interpreting 8(b)(1)(A) is significant be- 
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cause it repeatedly rejected the theory that security 
of employees is “coercion.” While this argument ig- 
nores cases which found an 8(b)(1)(A) violation in 
peaceful picketing directed at customers, its chief fail- 
ing is that it is supported by only one case. The 
strength of that case as establishing a “long line of 
cases rejecting the present theory of coercion” is ques- 
tionable. 

Structure of the act. In the absence of a clear legis- 
lative intent to restrict the interpretation and applica- 
tion of 8(b)(1)(A), the NLRB could properly infer 
that Congress intended that section to be regarded as 
a parallel to 8(a)(1) and used as a general power to 
effectuate the policies of the act. 


B. All Minority Picketing and Related Acts Should 
Be Subject to Regulation by the NLRB Under 
Section 8(b) (1) (A) 

Inherent in all picketing and related acts is the 
presence of potential or actual economic pressure, 
regardless of the number of participants. Therefore, 
it would appear that minority picketing and related 
acts should be subject to regulation merely because 
they could exert substantial economic pressure. If 
allowed to exist without regulation, these activities 
could be utilized to destroy effectively the free choice 
of employees. 

Not only does the continuance of minority activity 
after a Board election endanger industrial security, 
but it substantially damages the prestige and effi- 
ciency of operation of the NLRB. If the Board cannot 
insure that an election will actually resolve a question 
of representation, it would be a waste of time and 
money to initiate a representation petition. Faith in 
the ability of the Board to protect the rights of those 
who honestly seek the protection of its processes must 
be insured. The ability of the Board to effectively 
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PEACEFUL PICKETING BY MINORITY UNIONS 


resolve labor disputes depends upon the degree of 
respect accorded its agents and procedures. The only 
manner in which this respect can be maintained is to 
prohibit those activities which deliberately defy the 
power and prestige of the NLRB. 

Since 1949, the Supreme Court has adopted the posi- 
tion that peaceful picketing is more than free speech. 
As a result, the Court has consistently permitted state 
regulation of peaceful minority picketing where it 
violates established state policy. Recently, in Team- 
sters v. Vogt, the Court appeared to give tacit ap- 
proval to restraint of peaceful minority activity under 
the Taft-Hartley Act. 

The willingness of the Court in these cases to view 
“free speech” as a limited concept in the field of 
labor relations would seem to indicate that it would 
consider customer appeals and “We do not patronize” 
lists in the same light as minority picketing. Cer- 
tainly they represent an integral part of a scheme 
which exerts substantial economic effect on the em- 
ployees. But the problem of whether the Court would 
declare them to be within the protection of “free 
speech,” or whether it would limit the permissible use 
of such devices, is conjectural at this point. What is 
material is that the Court has not specifically fore- 
closed the argument that these related activities should 
be subject to regulation. 

A return to a restrictive interpretation of 8(b)(1) 
(A) would be undesirable. The Board must be free 
to interpret the act in the light of the highly volatile 
conditions in the field of labor relations. What today 
is clearly contrary to the purposes of the act was bare- 
ly conceived as a threat to industrial stability ten years 
ago. The Board must be equipped with a device to 
meet these new complications. The development of 
8(b)(1)(A) as a general enforcement provision in 
the hands of a competent and judicious Board is the 
only effective means of accomplishing this end. 
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IV. SYNTHESIS 


What is called for is a rejection of conceptualistic 
formulas. Needed is a factual inquiry into the actual 
effect of certain union activity; the necessity for its 
use to achieve the union’s purpose; and the alternative 
methods which might reasonably be used and their 
effectiveness. 

Initially, it would appear that no union activity 
which is peacefully conducted should be restrained un- 
til the union has been proven to be a minority in a 
Board election. 

Once an election is held and the employees cast 
their ballots for “no union,” it would appear that little 
useful purpose can be served by permitting the union 
to continue its activities for recognition. However, 
after losing such an election, the union certainly has 
a valid and continued interest in publicizing that: (1) 
the welfare of its organized shops will be endangered 
by competition from nonunion shops; and (2) it seeks 
to persuade the employees who have just rejected it to 
reconsider their choice after the one-year election 
bar expires. 

The means of publicizing these interests should not 
be completely restricted, nor should they be immune 
from regulation. They might be subjected to a “rea- 
sonable alternatives” test. 

The criteria of a proven minority and availability of 
alternative means are of course not a panacea. How- 
ever, the suggested approach seems clearly preferable 
to the continued use of conceptual solutions which are 
rigid, unrealistic and unworkable. 




















Interviewing the Complainant 


Condensed from an article by Herbert C. Peiffer, Jr., 
and Donald E. Walker, published in Personnel and 
Guidance Journal, pages 473-479 (March 1958), and 
printed with permission from The Personnel and Guid- 
ance Journal. Business address: American Personnel and 
Guidance Association, 1534 “O” Street, N. W., Washing- 
tion 5, D. C. Single copy price, $.80. 


Every personnel administrator will have his mettle 
tested from time to time by interview situations in 
which he finds himself confronted by someone in high 
dudgeon and with wrathful complaint. Little has been 
done in a formal way to systematize a body of prin- 
ciples applicable to interviews of this character. It is 
our feeling that there are guidelines and principles 
which can be formulated to bring a semblance of order 
out of chaos in these intense interviewing moments. 


UNDERLYING PRINCIPLES 


The specific techniques for interviewing the com- 
plainant must be regarded as ancillary to the atti- 
tudinal components which form the underlying matrix 
of the type of interview under consideration. Clearly, 
these elements cannot be realistically disarticulated. 

1. The administrator must operate from a convic- 
tion that every criticism is profoundly important. 
Every complaint made sincerely deserves the most 
courteous attention and all the administrative skill 
that can be mustered. 

2. The administrator must recognize that criticism 
is not always or necessarily a personal indictment. 

3. The administrator must bear in mind that honest 
criticisms are difficult to come by and are frequently 
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helpful in identifying morale threats within an organ- 
ization before they become serious. 

4. The administrator must remember that it is 
usually healthier to have criticism presented in an 
open manner rather than having critical interchanges 
transacted under cover and behind the back of the 
administrator. 

5. Finally, the administrator must accept the point 
of view that working with difficulties is a part of 
every administrator’s job. 


THE DEVELOPMENT OF THE INTERVIEW AND 
ILLUSTRATIVE TECHNIQUES 


Ideally, an interview of the type under consideration 
should develop in a number of ways. 

1. The interview should move from emotionality 
to greater objectivity. During this initial stage of the 
interview, information concerning the phases of the 
problem to which the complainant reacts more vigor- 
ously should be noted. Also, at this stage the adminis- 
trator should be constantly aware of the unexpressed 
needs the complainant reveals in the interview. In 
many cases verbalized feelings of injustice may mask 
more basic discontents which cannot be expressed be- 
cause of ego threat or low social acceptability. Little 
can be accomplished until the state of the most intense 
emotional expression has passed. 

2. The interview should progress from the general 
to the specific. Sometimes additional detail may be 
elicited by a direct question from the interviewer. 

It may be useful at this point to pick up a pencil and 
begin to jot down notes on the presented material. 
This technique helps to build the impartial, objective 
atmosphere of the interview which should be apparent 
in the final stages. The device also tends to reassure 
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INTERVIEWING THE COMPLAINANT 


the complainant that his presentations are receiving 
proper attention and will be taken seriously. 

3. The interview, frequently beginning with highly 
personal feelings and complaints, should move to the 
less personal or the impersonal. 

4. The interview should move from the demand on 
the part of the interviewee, stated or implied, that the 
problem be solved by the administrator to the recog- 
nition that solutions to complex problems usually in- 
volve shared responsibility. 

Another technique of some efficacy here, as well as 
in other portions of the interview, is the use of the 
“leading” question requiring further elaboration on 
the part of the complainant. The leading question is 
designed to press the interviewee in the direction of 
some logical extension or implication of what he is 
saying, whether or not he has accepted this implica- 
tion. 

An attempt should be made throughout the inter- 
view to identify the areas of common agreement be- 
tween the complainant and the policies with which 
or persons with whom he is in disagreement. The areas 
of common agreement should be stated clearly and 
repeatedly, since they may serve as the basis for what- 
ever future action is taken. 

5. The interview should progress from the more or 
less random activity of emotional disequilibrium and 
protest to more direct and “rational” activity. As the 
interview draws to a close the need for specific action 
usually becomes increasingly apparent. 


Two Final Techniques 


There will be limits to the possible alternative 
actions which are reasonable. When the complainant 
is able to perceive these limits and state them verbally 
the feeling tone seems to be better. Also, if nothing 
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final can be done about the problem raised by the com- 
plainant, then it is usually better for the complainant 
himself to recognize and face this fact. Finally, at the 
end of the interview it is always appropriate to thank 
the complainant for bringing the matter to the atten- 
tion of the administrator. 
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Extent of Discretion Exercised by 
District Courts in Issuing Temporary 
Injunctions Against Alleged Unfair 
Labor Practices 


Condensed from a comment by John A. Beach, S. Ed., 
published in 56 Michigan Law Review 102-114 (November 
1957), and printed with permission from Michigan Law 
Review. Business address: Law School, University of 
Michigan, Ann Arbor, Michigan. Single copy price, $2.00. 


This comment will deal with the grant of jurisdiction 
in sections 10(j) and (1) to enjoin alleged unfair labor 
practices at the request of the National Labor Rela- 
tions Board’s regional officer pending a disposition 
of the charges by the Board. The purpose of this com- 
ment is to examine the facts which a court will require 
before it deems injunctive relief “just and proper.” 
The courts typically limit themselves to the narrow 
inquiry of whether there is reasonable cause to believe 
that the union is committing the unfair labor practice, 
granting injunctive relief upon a finding of reasonable 
cause without any further balancing of interests. 


A. “Reasonable Cause To Believe” as the Test for an 
Injunction 

A finding by the district court that there is reason- 
able cause to believe an unfair labor practice has 
been or is being committed as charged clearly is a sine 
qua non for injunctive relief. It is proper, however, to 
inquire whether this is or should be the exclusive test 
for injunctive relief. 

In section 10(1) the regional officer is directed to 
petition for injunctive relief if he feels there is rea- 
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sonable cause to believe the charges are true. The 
statutory test for actual issuance of the injunction is 
the same in both subsections (j) and (1)—such relief 
as the court “deems just and proper.” Yet there is 
definite language in a number of cases limiting the 
scope of inquiry to a mere review of whether the 
regional officer had such reasonable cause. A fair 
summary of the majority of cases would be that the 
statutory test of “just and proper” is satisfied when- 
ever the court agrees that the regional officer had 
reasonable cause to believe that the unfair labor prac- 
tice charges were true. 

The tendency to grant injunctions upon a finding of 
reasonable cause (or a prima facie case) has also 
appeared in some section 10(j) cases, even though the 
argument of special congressional disapproval of par- 
ticular unfair labor practices involved, present in sec- 
tion 10(1) cases, is not available. In most section 
10(j) cases, however, the court actually inquires into 
the relative need for an injunction, discussing whether 
irreparable injury to the public and the charging party 
would ensue if the injunction were denied. 

Courts which look only to “reasonable cause” as a 
basis for granting injunctive relief are not completely 
agreed on the meaning of that elastic term. The un- 
certain meaning of “reasonable cause” has received 
judicial comment, and it is possible that equitable 
factors are subconsciously considered by a judge in 
determining what facts are sufficient to show “reason- 
able cause.” 


B. Cases Recognizing Discretion Beyond “Reasonable 
Cause to Believe” 

A number of cases do expressly mention the existence 
of discretion in the district court to determine whether 
or not an injunction would be “just and proper,” assum- 
ing that there is cause to believe the unfair labor prac- 
tice charges are true. Some courts merely advert to 
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TEMPORARY INJUNCTIONS 


such discretion and then grant the injunction almost 
automatically, with little or no actual weighing of in- 
terests and policies. Other courts, however, have un- 
dertaken to weigh the facts. 

Two factors mentioned by the courts should be ex- 
plored. A great deal of language appears in the cases 
to the effect that section 10(j) and (1) injunctions 
have the purpose of maintaining the status quo in the 
interval before the Board can make final disposition 
of the charges. Despite the popularity of this lan- 
guage, it is difficult to gain much aid from it in as- 
sessing whether an injunction should or should not 
be granted. Before granting an injunction, it should 
at least be considered that an injunction does more 
to alter the “status quo” for one side’s benefit than 
to maintain it. Normally, merely announcing a pur- 
pose to maintain the status quo would not seem to take 
one very far toward deciding whether or not an in- 
junction is merited. 

Absence of the traditional equitable requirement 
of a showing that irreparable injury will ensue with- 
out an injunction as an express requirement for the 
principal injunctions under both subsections (j) and 
(1) would seem to negate any such prerequisite. 

These two factors, then, cannot properly be con- 
sidered in granting an injunction, and the court is 
left to balance the interests of the alleged violator on 
the one hand with the public on the other. While Con- 
gress did forbid certain unfair labor practices as 
against the public interest, it nevertheless left it to 
the district courts to provide only that relief deemed 
“just and proper” as to parties who were only reason- 
ably believed to have violated the act. It is difficult 
to see how this can be done without exercising discre- 
tion according to some rational standard which takes 
account of factors in addition to the probability that 
the statute is being violated. 
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C. Public Interest as a Requirement 

Interests of the public at large—perhaps more 
realistically described in most labor disputes as in- 
terests of the community involved—are always legiti- 
mate considerations in the exercise of equitable pow- 
ers. 


Conclusion 


A demonstrated existence of “public interest” fac- 
tors, beyond facts bringing the case within the com- 
merce requirements of the act and establishing the 
probability of a violation, is not considered a pre- 
requisite to an injunction under section 10(1) petitions 
in most cases. It is submitted that such factors are 
pertinent to the court’s exercise of discretion, and that 
a court can determine if injunctive relief is truly 
“just and proper” only after such a consideration. The 
stronger tendency to weigh public interest factors in 
section 10(j) proceedings provides an example which 
should be followed under section 10(1). 

















Contract Bar Rulings of the N.L.R.B.— 
Administrative Adaptation to 
Changing Times 


Condensed from N.L.R.B. Release R-552 from an address 
by Joseph A. Jenkins on April 4, 1958 before the Inter- 
national Association of Machinists’ Staff Conference for 
the Southern Territory, Memphis, Tennessee. Business 
address: National Labor Relations Board, Washington 25, 
D. C. Free on request while supplies available. 


The Board has been confronted with claims that an 
existing contract prevented the processing of a repre- 
sentation election petition from the beginning of its 
history. Neither the Wagner Act nor the Taft-Hartley 
Act contains any requirement that the Board refuse 
to conduct an election where a valid contract exists. 
Nor have judicial decisions under the Acts compelled 
this view. However, the Statement of Policy in Section 
1 of both Acts contains two concepts—the encourage- 
ment of collective bargaining and the full freedom of 
employees to select representatives of their own choos- 
ing. When a contract is in existence which the con- 
tracting parties maintain is still effective, the two 
concepts are thrown into conflict. In these situations 
the Board conceives its task to be that of balancing the 
interest of employees and society in such stability as 
is essential to the effective encouragement of collective 
bargaining against the interest in the freedom of em- 
ployees to select and change their representatives at 
will. In the performance of this task the Board has 
evolved its so-called “contract bar’ rule. 

The statement of the general principle is easy—a 
contract, whether newly executed or renewed in ac- 
cordance with its provisions, which still has a period 
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of time to run, bars an election if it is written and 
signed by the parties, is effective for a reasonable 
term, and contains substantive provisions regarding 
terms and conditions of employment applicable to all 
employees within the unit. 


REASONABLE PERIOD 


Hach of these requirements has raised difficult 
questions in its application to specific facts. One very 
good example of this, and one which is probably of 
prime interest to you, is the Board’s definition of a 
“reasonable period” during which it will consider that 
the interest in industrial stability outweighs the in- 
terest in the employees’ freedom to change their repre- 
sentative. 

The Board consistently (for a while) held that one 
year was a reasonable period to permit a contract to 
postpone the right of employees to change their bar- 
gaining representatives. Where a contract was en- 
tered for a longer period or an indefinite period, it 
could not bar an election on a petition filed after the 
first year. But a contract which was terminable at 
will could not bar an election at any time. 

In recognition of the trend to two-year agreements 
as an aid to industrial stability, the Board revised its 
contract bar rule, and contracts for two-year periods 
were also found to bar petitions if such contracts were 
typical in the industry concerned and the parties had 
had contracts covering similar periods in the past. 
Under this rule, the Board presumed that two-year 
contracts were of unreasonable duration unless the 
contrary could be established. 

In 1945 the Board changed this presumption, and 
thereafter two years was presumed to be a reasonable 
period for which the contract would bar a petition 
unless it could be shown that two-year contracts ran 
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CONTRACT BAR RULINGS 


counter to the well-established custom in the industry 
or was otherwise unreasonable under the circumstances 
of the particular case. 

In 1947 the Board reconsidered the balance of in- 
terest it had struck in holding a two-year contract only 
presumptively of reasonable duration. Finding that 
for great masses of employees the experimental period 
of collective bargaining, in which the Board had em- 
phasized the right of employees to change representa- 
tives, had passed, the Board held that thereafter con- 
tracts of two years’ duration would always preclude a 
determination of representatives. Evidence of custom 
in the industry would still be relevant in considering 
the reasonableness of the term of contracts of more 
than two years’ duration. 

In 1947 the Board also changed its rule that con- 
tracts of unreasonable duration would bar a petition 
for only one year and held that they would be a bar for 
two years. Contracts of indefinite duration were also 
permitted to bar petitions for two years rather than 
only one. 

Despite the functional similarity between a contract 
of indefinite duration and one terminable at will, it 
was not until 1954 that the Board decided to treat both 
types of contracts as bars for a reasonable period of 
time, i. e., during the first two years. 

In 1953, in the well-known General Motors case, the 
Board recognized the trend to longer term contracts. 
For the first time a contract term greater than three 
years was found to be reasonable when the Board held 
that the first five-year contract between General Mo- 
tors and the UAW barred an election where a sub- 
stantial part of the industry had followed the pattern 
set by this agreement. 

In the General Motors case the Board’s test for rea- 
sonableness blossomed into a doctrine of major sig- 
nificance. The Board substituted for the “custom of 


25 








INDUSTRIAL RELATIONS DIGEST 


the industry” test, the requirement that “a substantial 
part of the industry concerned” must be “covered by 
contracts with a similar term.” 

In addition to the automobile industry, contracts 
have now been found to bar representation elections 
for five years in automotive parts manufacturing, in 
farm equipment manufacturing, and in the abrasive 
products industry. And three-year contracts have been 
found to be bars for their full terms in completed 
aircraft manufacturing, in curtain and related prod- 
ucts manufacturing, in the aircraft engine parts in- 
dustry, and in the basic steel industry. 

The proposal has been made that the Board again 
revise its view as to what is a reasonable period during 
which a contract should preclude a determination of 
representatives, and the Board is currently considering 
the advisability of doing this. 


TIME OF FILING PETITION 


An automatically renewed contract is given the same 
effect by the Board as an original contract in the 
application of its contract bar rule, and the timeliness 
of a rival petition filed near the end of a contract term 
depends on when it is filed with respect to that auto- 
matic renewal date, assuming neither party to the 
contract has taken action to terminate it. 

The automatic renewal date is, of course, determined 
by the language of the contract. The Board has ac- 
cepted periods of 30, 60, and 90 days as reasonable 
and binding as to the time when a rival union may 
challenge the representative status of the incumbent 
union. 

Determining the precise date on which a contract 
automatically renews itself is of major importance, 
since a rival petition, in order to be timely, must be 
filed—that is, received in the Board’s Regional Of- 
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fice—before that date. It is the date of filing rather 
than the date of mailing which is controlling. 

Generally, filing a petition with the Board’s Region- 
al Office is sufficient to prevent the contract from 
barring the petition, and notice to the employer is not 
necessary. However, merely notifying the employer 
of the claim is not enough—the claim must be followed 
by the filing of a petition within 10 calendar days. 


SCHISM 


One of the exceptions to the contract bar rule is of 
particular current interest in view of the recent action 
by the AFL-CIO in expelling some of its constituent 
unions—that is the case in which a schism has occurred 
within the ranks of the contracting union. 

“Schism” as it is now defined exists where there is 
an intra-union split in the contracting union which has 
resulted in disaffiliation by some formal concerted 
action, and which creates such confusion as to the 
identity of the bargaining representative that the 
existing contract no longer stabilizes industrial rela- 
tions between the parties. 

The Board has stated that it must be certain that 
in ordering an election it was not merely facilitating a 
rival union raid or permitting a dissident group to 
express its dissatisfaction with their representative’s 
bargain. The Board further indicated its awareness 
that too broad an application of the schism doctrine 
would permit unwarranted circumvention of its con- 
tract bar rules. 


DISPUTES OVER FUNDS AND OTHER PROPERTY 


Where an intra-union split occurs, whether or not 
it is within the Board’s definition of schism, a con- 
flict usually arises concerning the right of the opposing 
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groups to retain and control the money, books, and 
records of the local. This is a matter which is beyond 
the authority conferred upon the Board by the Act— 
the question is one for determination by the state 
courts or, where diversity of citizenship can be shown, 
the Federal District Courts. 

Many cases have arisen in the courts litigating the 
claims of opposing groups to the assets of the local, 
and several well-defined approaches have been 
adopted. Whereas the Board, in determining whether 
a schism exists, does not consider the requirements of 
the union’s constitution to be controlling, the courts in 
determining substantive rights in suits involving union 
administration do, as a rule, consider the union’s con- 
stitution to be the controlling feature. What may be 
termed “the orthodox contract approach” seems to 
have been widely accepted. 

A fairly recent development is the use of the doc- 
trine of implied condition or frustration. This is a 
conventional doctrine of the general law of contracts 
which, generally speaking, is to the effect that addi- 
tional terms of a written contract may be implied from 
the language of the contract or the circumstances of 
the situation and if any terms, written or implied, 
cannot be performed, the contract is terminated. 

This doctrine also treats the relationship as one of 
contract, the terms of which are contained within the 
union constitutions, but it reasons that the contracts 
are subject to the implied condition that the Interna- 
tional remain affiliated with the parent federation 
(CIO, or AFL, or new AFL-CIO) and that the Inter- 
national’s rights under this contract are unenforceable 
by reason of the expulsion from the parent federation. 

A third solution is that adopted by a lower court in 
Ohio where, in a contest over property rights follow- 
ing an attempted disaffiliation, the court deferred 
judgment until certification by the NLRB of either the 
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existing or new local and would consider the property 
rights to be vested in the certified union. While this 
approach has the virtue of permitting the employees 
to make the determination by a majority vote rather 
than deciding it on the basis of actual or implied “con- 
tract” terms, it is open to the criticism that in a Labor 
Board election eligibility to vote is not limited to 
members of a union and the determination might, 
therefore, be made on the basis of votes of non- 
members. 
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Lockouts 


Condensed from an article by Walter L. Daykin, pub- 
lished in 9 Labor Law Journal 2, pages 136-142 (February 
1958). Business address: Commerce Clearing House, Inc., 
4025 West Peterson Avenue, Chicago 46, Illinois. Single 
copy price, $1.00. 


An analysis of the decisions of the National Labor 
Relations Board reveals that careful attention has 
been given to the matter of the legality of lockouts. 
This semijudicial body has dealt with the problem on 
a case-by-case basis and has taken all extenuating 
circumstances into consideration in making its deci- 
sions. While the Board has been on both sides of the 
fence in dealing with this behavior, it has held that 
lockouts, to be legal, must be caused by economic 
factors and must not represent an attempt to defeat 
labor unions. 

A survey of the United States Court of Appeals 
decisions shows that the Board has been upheld in 
its rulings relative to the illegality of lockouts or shut- 
downs to defeat unionism. On the other hand, the 
courts have held that the burden of proving that lock- 
outs were to defeat unionism rests upon the Board. 
The charges must be based upon substantial evidence 
and not upon inferences. In dealing with the rights 
of members of an employers’ association to lock out 
their employees in case the union calls a strike against 
one member of the association, the courts have been 
divided in their decisions. The circuit courts have 
consistently ruled that multi-employer lockouts are 
illegal if they are conducted to defeat union organiza- 
tion, to destroy or weaken a union, or to avoid bar- 
gaining with a certified union. However, such boycotts 
have been declared legal if they are used to protect 
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LOCKOUTS 


the employers from business losses and spoilage of 
materials, to protect property rights and to avoid 
difficulties in making business commitments in dealing 
with their customers, resulting from an actual or a 
threatened “whipsaw” strike. 

The decision rendered by the United States Supreme 
Court in the Buffalo Linen Supply Company case, in 
which the lockout was declared legal, strengthens 
materially the status of multi-employer bargaining. 
The decision recognizes that group bargaining activi- 
ties are partially the result of the weakness of small 
employers or single employers when they are forced 
to negotiate with a strong union. It is reasonable to 
assume that this ruling will encourage more interest 
in multi-employer bargaining. 

This decision does not legalize all lockouts, but it 
does permit employers to engage in defensive lock- 
outs. On the other hand, this ruling will affect nega- 
tively, or lessen the significance of, the “whipsaw” 
strike or the “divide and conquer” techniques of 
unions, which were developed to increase the power 
of labor organizations and to mitigate the hardships 
of strikes. The ultimate effect may well be to equate 
strikes and lockouts, or to give defensive lockouts a 
more equitable status with strikes. This, it is assumed, 
will facilitate the trend toward equalization in the area 
of labor relations, and result in the equalizing of the 
bargaining power of the two conflicting groups and 
thus effectuate the policies of the statute by creating 
industrial peace through intelligent bargaining. 








Performance Appraisal and the 
Organization Man 


Condensed from an article by Thomas L. Whisler, pub- 
lished in the Journal of Business, pages 19-27 (January 
1958), and printed with permission from the Journal of 
Business [Copyright 1958, University of Chicago]. Busi- 
ness address: Journal of Business, University of Chicago 
Press, 5750 Ellis Avenue, Chicago 37, Illinois. Single 
copy price, $2.25. 


The application of traditional merit rating tech- 
niques to appraisal of managers has been unsatisfac- 
tory. Line management tends to treat such techniques 
lightly or to oppose them actively. 

This article argues that, except for the very smallest 
business organizations, appraisal and development of 
managers is least effectively done if carried out within 
the same organizational structure as that used for 
supervising operations. It follows that if the chief 
executive of the business firm seeks to improve such 
appraisal and development appreciably, he must ex- 
pect to introduce some structural modification. The 
basic purpose of such modification is to alter the 
power relationships of the individuals involved. Ques- 
tions of ethics as well as efficiency are involved. The 
argument presented here is that a proper change in 
structure resolves matters so that ethics and efficiency 
reinforce each other rather than conflict. 

It is argued that the traditional techniques of ap- 
praisal place the superior in the position of “playing 
God” in judging his subordinates, that most men find 
this role intolerable, and that they will reject it. 
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Man and Boss in the Hierarchical Organization 

The God-playing role is not simply the invention of 
the personnel experts. It is, I believe, an unavoidable 
feature of the hierarchical organization. 

Hierarchical organizations, by definition, are built 
up from man-boss units. They are endowed with cer- 
tain identifiable dimensions in structure by the total 
logic of such organizations—by organization theory, 
if you prefer. The whole business of delegation of 
authority and responsibility, of accountability and 
control, and the rest is accomplished through a series 
of man-boss units—through the “line.” This logic 
translates into a pretty clear prescription for the na- 
ture of the man-boss relationship and for such things 
as performance appraisal. 

Such arrangements tend, naturally, not to generate 
free and easy discussion but an atmosphere of obses- 
sive attention of the man to the expectations of his 
boss. The power and dependence relationship is un- 
mistakable and unalterable in any permanent sense, 
without a change in the supportive organization logic. 

It seems unlikely that we can change molecular 
structure in the organization without a concomitant 
change in the basic character of the organization. 
What appear to be the only real innovations in man- 
boss relationships have occurred where organization 
structure has been significantly altered—in divisional- 
ization schemes at a high organization level and in the 
Scanlon Plan at the non-managerial level. 

Traditional appraisal plans have failed in the past 
and will continue to fail in the future for reasons more 
basic than the one suggested. One part of the problem 
is the perpetual conflict between the demands of per- 
sonal and organizational needs upon the time and 
effort of the man in the organization. The individual 
seeks his own goals; the organization tries to devise 
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ways of assuring that his goal-seeking behavior also 
serves organizational needs. But the results, histori- 
cally, have fallen short of perfection, and diversity of 
interest exists. 

With just so much time and effort available, the 
superior will be inclined to do that which enhances his 
own standing in the organization and ignore that 
which does not. He will evaluate individuals (as in- 
formally as possible to save time) and not coach and 
counsel them. No amount of urging by staff specialists 
and social scientists is likely to change him on this. 


Evaluating the Organizational Man 


Even if current organization structure cannot be 
said to have destroyed the independent man, most 
chief executives and many outside observers believe 
that the organization needs better evaluation informa- 
tion than it usually gets. The decision to place an 
individual in one of the important top-level jobs is a 
momentous one—one of appreciable risk for the organ- 
ization. It is one which must be made by men who 
realize, by the time that they must make such a de- 
cision, that the organization has no automatic device 
for developing the kind of man needed at the top; 
who realize that the individual superior’s judgments 
of his subordinates have been and will continue to be 
made in terms of how effectively these subordinates’ 
efforts support the department or section rather than 
in terms of how the subordinate is likely to contribute 
to the organization in other and higher jobs. Special- 
ization tends to make appraisals incommunicable. 
It is hard to translate reported excellence in special 
skills into potentialities for top-level operation; those 
specialists who, as superiors, are called upon to help 
make such judgments may well find themselves unable 
to formulate any conception of what the organization 
as a whole needs. There is, in other words, an organ- 
ization need, which the organization has no built-in 
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mechanism to serve (except, perhaps, very small or- 
ganizations). 

Any attempt to remedy this organizational defect 
must meet two conditions: (1) It must involve a 
change in organization structure and supportive or- 
ganizational logic. Appeals to the individual—either 
boss or man—to alter his behavior are likely to have 
no substantial effect when they run counter to the 
payoff rules of the organization. (2) It must free the 
individual from being evaluated chiefly by his boss. 
Only in this way can we solve the ethical problem of 
the relationship of man to organization in a manner 
consistent with American ideals, as well as the prac- 
tical and important organization problem of getting 
objective and communicable appraisals of members of 
the organization. 


The Problem: Achieving Visibility 


The individual and the organization must have the 
benefit of the appraisals of a number of people of the 
achievements of each man. To aid further in breathing 
the clean air of independence into organizations, pri- 
mary responsibility for initiating “management devel- 
opment” should be left where it has always belonged 
—with the individual. 

One promising step forward has been decentraliza- 
tion and divisionalization, particularly as combined 
with the tangible performance index of profitability. 

Some arrangement will have to be made which will 
provide for the individual the opportunity to engage 
in organizationally useful work in full view of a num- 
ber of other people. Rotation into and out of a series 
of man-boss relationships is not enough; appraisers 
need the opportunity to examine, interpret, and evalu- 
ate together the same performance incidents. Further- 
more, the work assigned for this purpose should be 
the kind spanning departments, the kind requiring 
application of knowledge to the persistent and impor- 
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tant problems of the whole enterprise, the kind requir- 
ing commitment to and defense of a position. 

For appraisal of current job performance, we shall 
probably continue to rely upon the superior. For 
appraisal of career potential, together with doing some 
real management development, we must provide an 
escape, on a voluntary basis, from the man-boss bond- 
age. 

Some possibilities exist. Some companies have ex- 
perimented with junior advisory boards. Their weak- 
ness is that they usually tend not to be risky enough 
assignments. Bluntly stated, what is required is that 
a man can make or break himself on such assignments. 
They must require accomplishment—demonstration of 
the ability to achieve results. Perhaps a staff of jun- 
iors working full time on temporary assignment to 
such committees with the task of studying problems, 
getting information, and making recommendations is 
a possibility. There must be a chance for individual 
assignments. There must also be opportunity for team 
operations, for demonstration of leadership ability. 

Suggestions of this kind imply that control over an 
individual’s future in the organization will be removed 
from immediate superiors in the line, that the formal 
decision will be made elsewhere upon the basis of a 
wide range of evidence which will include the su- 
perior’s recommendation. 

Requiring a new kind of duty as prerequisite to top- 
level assignment and thus removing control of a man’s 
future from superiors would consume substantial time 
and resources. Programs like that suggested here 
would be most economical, of course, where needed 
most—in the big corporations. They would be more 
clearly advantageous, the more rigorously they were 
conceived. They would incorporate voluntarism; if 
they also incorporated serious and substantial per- 
formance expectations, volunteers would not appear 
in excessive numbers. 
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PERFORMANCE APPRAISAL 


Programs of the sort mentioned might provide a 
mechanism for doing a better evaluation job from the 
point of view of the organization and of those men of 
ambitious and independent cut. But they do not wash 
paternalism and authoritarianism out of hierarchical 
organizations. And they are not therapeutic. They 
would not make over timorous, dependent, conformist 
men. The God role would still be there to be played. 

But an avenue would be opened and an escape pro- 
vided. Top and bottom management, young and old, 
could meet together and work together on serious prob- 
lems in the relatively unprotected environment near 
the surface of the organization. Those who wished to 
do so could escape the absolute monarchy of middle 
management. This alone would be worthwhile. And 
we could hope that such a mechanism would replace 
the “crown princes” and the “boy” system of the 
modern corporation with an objective testing of the 
professional competence of the young manager. 





Interunion and Intraunion Relations 


Condensed from an article by Henry Mayer, published in 
9 Labor Law Journal 2, pp. 105-118 (February 1958), and 
printed with permission from the author and Labor Law 
Journal. Business address: Commerce Clearing House, 
Inc., 4025 West Peterson Avenue, Chicago 46, Illinois. 
Single copy price, $1.00. 


Five formal plans have been evolved by AFL-CIO 
in its efforts to bring about the resolution of juris- 
dictional disputes. They are the following: (1) Build- 
ing and Construction Trade Department Agreement 
(AFL), (2) AFL Internal Disputes Agreement, (3) 
CIO Agreement Governing Organizational Disputes, 
(4) AFL-CIO No-Raid Pact, and (5) Work Disputes 
Procedures Governing the Building Trades Construc- 
tion Department and the Industrial Union Depart- 
ment of the AFL-CIO. 

These plans are discussed in that order. However, 
attention should be directed to the fact that a recent 
NLRB decision may reflect a determination on the 
part of NLRB to override the AFL-CIO plans (Mun- 
singwear, Inc.). 

With respect to jurisdictional rivalries which im- 
pinge upon the basic right of representation for the 
purposes of collective bargaining under section 9(b) 
and (c) of the act, the Board will not abdicate its 
statutory authority to resolve such questions so long 
as there exist employees who insist upon being af- 
forded the right of self-determination. Nevertheless, 
it is safe to say that it is the unusual case where the 
employees involved defy the wishes of the withdraw- 
ing labor organization and that normally the AFL-CIO 
inhibitions against raiding will keep the representa- 
tion dispute, as distinguished from the work-assign- 
ment dispute, away from the Board. 
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INTERUNION AND INTRAUNION RELATIONS 


MAY INTERNATIONAL UNION BE HELD RESPONSIBLE 
FOR UNLAWFUL ACTS OF LOCAL OR ITS MEMBERS? 


Basis of liability—application in picket-line vio- 
lence.—The rules laid down in the Sunset Line & 
Twine case have since been uniformly applied in sub- 
sequent cases and are, therefore, worth noting in de- 
tail: 

(1) Labor organizations are to be treated as legal 
entities like corporations which act and can act only 
through their duly appointed agents. 

(2) A member of a labor union is not per se an 
agent of the union and, therefore, unless the individual 
member acquires the attributes of an agent, his con- 
duct ordinarily will not bind the labor organization. 

(3) The burden of proof is on the party asserting 
an agency relationship, both as to the existence of the 
relationship and as to the nature and extent of the 
agent’s authority. The General Counsel of the Board 
has the burden of proving that the alleged unlawful 
acts were committed by agents of the labor organiza- 
tions acting in their representative capacity. 

(4) The principal’s consent to the agency relation- 
ship, technically called “authorization” or “ratifica- 
tion” may be manifested by conduct as well as by 
words. 

(5) A principal may be responsible for the act of 
his agent within the scope of the agent’s general 
authority even though the principal has not specifi- 
cally authorized or, indeed, may have specifically for- 
bidden the act in question. It is enough if the principal 
actually empowered the agent to represent him in the 
general area within which the agent acted. 

A union officer vested with general authority to 
further the objectives of collective bargaining will 
bind the labor organization which he represents as to 
all subsequent acts in furtherance of those objectives 
whether or not the labor organization specifically 
authorizes or ratifies such unlawful conduct. 
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The mere fact of affiliation, without more, would 
not suffice to prove the international’s responsibility 
in this case. It is the role of the international as co- 
sponsor of the strike, in the course of which the lawless 
acts were committed, that provides the fatal difference 
in outcome. 

The international and local are joint tortfeasors 
because of the admitted co-sponsorship of the strike 
and picketing, and the attendant unlawful acts. Per- 
haps a more accurate nomenclature would be that of 
tortious conspiracy. This idea of co-sponsorship in 
a joint venture entailing responsibility for subsequent 
unlawful acts is invoked in subsequent Board deci- 
sions, apparently for the reason that it provides a firm- 
er basis for finding an international union liable for 
the unlawful conduct of a local union than would a 
strict agency theory. 

Application.—Assessment of the liability of the in- 
ternational union for the conduct of a local union fre- 
quently arises in the context of unlawful union security 
contract clauses. 

Where the international union or the building and 
construction trades council is signatory to a collec- 
tive bargaining agreement containing an unlawful 
union-security clause and implements such closed shop 
arrangement by making such arrangement a uniform 
policy in the area, the Board holds the parent body 
responsible as a joint participant, together with the 
local union. 

On the other hand, the mere affiliation of a local 
union with a building and construction trades council 
does not render the council responsible for the un- 
lawful acts of the local. 

Secondary boycott—application.—Where an officer 
of the local union is also under the supervision of a 
district council, the district council will be held liable 
for the unlawful acts of the local union committed by 
the local union’s officer. Here the simple agency re- 
lationship is applied. 
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A labor organization may not be implicated by the 
conduct of an individual member where such conduct 
has neither been generally authorized nor subsequent- 
ly ratified by the labor organization. 

Summary.—Under the broad definition of “agent,” 
it is no longer necessary to show that the conduct in 
question was specifically authorized or ratified by the 
principal. It is sufficient if authorization therefor 
may be spelled out from a general authority on the 
part of the agent, arising expressly or impliedly, to 
engage in all activities necessarily inherent in the 
accomplishment of the organizational and collective 
bargaining purposes of a labor organization. 


DOES CONTRACT IMPOSE SEVERAL OR JOINT 
OBLIGATIONS? 


Where the local union alone is signatory to the 
agreement and the provisions thereof in no way obli- 
gate the international, the liability, of course, runs 
only to the single party—the local union. This is so 
even though the local union describes itself in terms 
of its affiliation with the parent body. Frequently, 
however, both local and international unions execute 
a collective agreement either because certification is 
held jointly or the constitutional requirements of the 
international union are such that the latter organiza- 
tion is required to become a party to the collective bar- 
gaining agreements of its subordinate bodies. The 
question then arises as to whether the obligation as- 
sumed by the contracting unions is joint or several. 

Special considerations of public policy operate in 
the field of labor law, productive of decisional results 
regarded as socially desirable though not within the 
strict common-law framework. There are no hard- 
and-fast rules with respect to joint or several obliga- 
tions in the area of collective bargaining agreements. 
Instead, the courts will look to (1) the social policy 
involved in furthering collective bargaining and en- 
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couraging the international union to become a kind of 
internal policeman with regard to enforcing the obli- 
gations of its affiliated locals, thereby obviating the 
need for subsequent litigation; (2) the various clauses 
of the contract, considered in their entirety, rather 
than the preamble or execution clauses alone; and (3) 
the circumstances surrounding the negotiations of the 
contract and the subsequent conduct of the parties 
thereunder. 

We are dealing with successorship in the sense of 
an internal change having taken place in the labor 
organization out of which a new labor organization is 
created or an affiliation with an existing labor organ- 
ization takes place. If the successorship is upheld by 
the Board against challenge by an employer or a rival 
union no question arises as to the continuity not only 
of the certification, but of the accompanying contract. 
Indeed, the posture of these cases is such that the 
successor will take over the certification and, by the 
same token, the existing contract, since the existing 
contract will have been found by the Board to have 
constituted a bar to a rival union or employer petition. 
This latter situation is to be distinguished from the cir- 
cumstance where the existing contract is held not to 
be a bar, the Board conducts an election, and a new 
labor organization is certified. The question then 
arises as to whether the newly certified labor organ- 
ization is bound by the old contract or may proceed 
to negotiate terms and conditions of employment 
without regard for the old contract. 

The Board looks to the affirmative vote by a ma- 
jority of the membership in favor of the new affilia- 
tion or internal change from one labor organization 
to another. The Board also looks to whether the mem- 
bers of the predecessor union were voting for a suc- 
cessor labor organization which is really the old labor 
organization under a new name. Obviously, the Board 
is not in the business of conducting a new representa- 


42 

































SORRY ANNI a AE ORES one SRF TNS ae 





hen mB tusrnbile 














A nl AEA. fH ls ae 





SEIT OFIN YEP TEC AI RET PORE LN WA LS 














INTERUNION AND INTRAUNION RELATIONS 


tion election every time a certified labor organization 
undergoes some metamorphosis. Furthermore, the 
Board is interested in preserving existing contracts 
(not otherwise vulnerable) as bars to rival union and 
employer petitions, in order to encourage stability 
and continuity of collective bargaining relations. 

However, the occasion arises when the new affilia- 
tion or the change in internal organization resulting 
in a new local is not so clean-cut, that is, there remains 
a nucleus of the predecessor labor organization which 
asserts bargaining and/or contract rights. Such situ- 
ations are precipitated in the schism cases, which are 
characterized by what the Board regards as “serious 
confusion . . . concerning the continued function- 
ing of the contracting union as the bargaining repre- 
sentative of the employees in the unit.” 

The Board will invariably find a schism calling for 
an election where the local union disaffiliates from its 
parent body for reasons the same as those which 
caused the international to be expelled from AFL- 
CIO. The issue of Communism is, of course, the bell- 
wether. 

The schism doctrine has certain well-defined limita- 
tions. In order for the doctrine to apply, there must 
have been formalized disaffiliation action. Thus, the 
mere expression of dissatisfaction with the existing 
labor organization at a membership meeting, of which 
no formal notice as to presentation of the question of 
disaffiliation was had, will not serve to provide the 
conditions for a new election particularly where the 
incumbent union continues to administer the contract 
effectively. Also, where a labor organization is ex- 
pelled from a parent body and thereafter votes to 
affiliate with a new international, the fact that some 
thirty to forty employees walk out of the disaffiliation 
meeting will not serve to create a schism. 

The Board during the past year also reiterated that 
the “schism” doctrine may not be used to facilitate 
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raiding by a rival union. Formalized disaffiliation 
action which otherwise satisfies schism requirements 
has therefore been held ineffective where the action 
was promoted by a rival union or where the latter 
controlled the meeting of the contracting union. 


IS NEWLY CERTIFIED UNION BOUND BY PROVISIONS 
OF CONTRACT OF FORMER CERTIFIED UNION? 


The Board takes the position that in a representa- 
tion proceeding the sole issue before it is that of cer- 
tifying which labor organization, if any, represents a 
majority of the employees in an appropriate bargain- 
ing unit. Having once determined that the existing 
contract does not bar an election—whether because of 
a schism, a defunct union, a premature extension of a 
contract, a contract of an unreasonable duration or 
any of the many reasons which will operate to defeat 
a contract as a bar—the Board regards its function 
as ending with the holding of an election and certifi- 
cation. 

However, in an unfair labor practice proceeding, 
the Board found that an employer was not justified 
in refusing to bargain with a newly certified union for 
immediate changes in terms and conditions of employ- 
ment where there existed a contract of unreasonable 
duration with a former certified union. 














A Closer Look at “Right to Work” 
Legislation 


Condensed from an article by Edwin R. Teple, published 
in IX Western Reserve Law Review No. 1 (December 
1957), and printed with permission from Western Reserve 
Law Review. Business address: School of Law, Western 
Reserve University, 2145 Adelbert Road, Cleveland 6, 
Ohio. Single copy price, $1.25. 


This paper is concerned solely with a limited aspect 
of the right to work—governmental regulation of 
compulsory unionism. The so-called “right to work” 
laws are simply provisions designed to outlaw efforts 
to make union membership a condition of getting 
or holding a job. It is possible, at this time, to exam- 
ine some of the applications and interpretations of 
these provisions. 


State Legislation Banning Union Security Provisions 

Section 14(b) of the Taft-Hartley Act opened the 
door to the enactment of the state “right to work” 
laws. By this means the subject of compulsory union- 
ism became one which the states may regulate con- 
currently with the federal government, notwithstand- 
ing the fact that such regulations may affect interstate 
commerce or may limit unions more drastically than 
the federal law. 

Eighteen states have adopted provisions outlawing 
some or all of the union security provisions in col- 
lective bargaining agreements, by constitutional 
amendment, or statute, or a combination of the two. 

The statutory method, as a rule, first declares that 
it is contrary to state policy to deny or abridge the 
right of a person to work on account of membership 
or nonmembership in a labor union (this is the extent 
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of most of the constitutional provisions); prohibits 
any requirement making membership or nonmember- 
ship in a labor union, or the payment of dues, fees, or 
any other charges thereto, a condition of employment; 
states that any agreement or combination accomplish- 
ing such a result is against public policy and amounts 
to an illegal combination or conspiracy in restraint of 
trade; and provides for the recovery of damages for 
any violation thereof. 


Constitutionality of “Right to Work” Laws 

The constitutionality of these provisions has been 
established beyond any question. The United States 
Supreme Court has specifically upheld, as against 
constitutional attack, the provisions of the North 
Carolina statute and the Nebraska constitutional 
amendment. In a companion case, the Arizona right- 
to-work amendment, providing that no person shall be 
denied the opportunity to obtain or retain employ- 
ment because of nonmembership in a labor organiza- 
tion, and nothing more, was also upheld as a con- 
stitutional exercise of state power to protect the public 
welfare. 


Question of Proper Party Plaintiff 

There can be no doubt about the right of the indi- 
vidual workman to bring civil suit under those statutes 
which specifically provide for damages. The state 
itself is charged with enforcement, of course, where 
criminal penalties are prescribed. Even in the absence 
of express language making a violation of the statute 
a criminal offense, it has been held that action in 
conflict therewith may nevertheless be punished as a 
misdemeanor. 

The right of a union to bring action is subject to 
considerable uncertainty. 

The state was held to have sufficient interest to 
obtain an injunction where one of its projects was 
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allegedly threatened by negotiations for a union se- 
curity provision between its contractors and the union, 
in violation of the Virginia law. 

Individual workmen, for whom the laws were osten- 
sibly designed, have occasionally pursued the remedies 
made available thereunder. Procedural and factual 
difficulties are likely to be encountered, however. 
Rarely has the individual worker’s action been against 
the union. 


Application to Union Picketing 

By far the greatest part of the litigation under these 
provisions has involved union picketing. Here, of 
course, it is the employer who is enlisting support 
from the terms of the statute. It is undoubtedly in 
this area that the usefulness of these provisions ulti- 
mately will be determined. 

The Supreme Court has ruled that peaceful picket- 
ing, the purpose of which was in conflict with the 
Virginia statute, might properly be enjoined. Follow- 
ing the rule thus established, the state courts have 
uniformly held that peaceful picketing which seeks to 
attain an objective prohibited by the “right to work” 
laws may be enjoined. Once this is found to be the 
case, the issuance of the injunction will not be barred 
by evidence that there was, in addition, a lawful pur- 
pose, such as improving wages and working condi- 
tions, publicizing substandard wages in an effort to 
persuade the employer to raise his wage standard (or 
other facts of dispute), organizing nonunion employ- 
ees, or seeking recognition as the bargaining agent. 

The rule of unlawful purpose under the state “right 
to work” laws may be applied in any case in which 
union demands are construed as requiring a closed 
or union shop. Efforts to enforce any such demand, by 
picketing or otherwise, have been enjoined on numer- 
ous occasions. Preferential hiring arrangements are 
equally taboo thereunder. But this interpretation does 
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not extend to the point of interfering with the filling 
of a work order by the state employment service, where 
the employer has requested the referral of union mem- 
bers only. 

Despite the scope of these decisions, exclusively 
lawful objectives may still be established if sufficient 
care is exercised, and it may be said, albeit cautiously, 
that the doctrine of “free speech” as applied to picket- 
ing is not entirely dead even in the states with “right 
to work” laws. Where the employer has job openings, 
picketing in order to persuade him to hire union 
men is not unlawful. Nor is picketing in protest of 
a discharge of employees because of union member- 
ship. Picketing for the sole purpose of settling a 
dispute between the company and some of its drivers, 
regarding a new system of delivering the company’s 
product, will not be enjoined. It has also been held 
that the bare fact that a picket line exists will not 
support an inference that the employer is about to be 
coerced into forcing all his non-union employees to 
join up. 


Federal Jurisdiction 


Jurisdictional problems are bound to arise with 
respect to any employer engaged in, or whose business 
affects, interstate commerce. The federal law is nor- 
mally paramount in cases of conflict but of course 
the problem is somewhat different where the law in 
question specifically carves out an area within which 
the states are permitted to legislate. Nevertheless, 
where a direct conflict does arise, it has been held 
that the federal law remains supreme. 

However, a suit for damages may be a different 
matter. The right to damages is specifically granted 
in most of the state statutes, whereas the federal law 
makes no provision for damages as such, although 
back wages may be ordered in a proper case. Sub- 
stantial damages have been awarded in at least one 
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state case on the ground that a valid state law is super- 
seded by a federal statute only where the repugnance 
or conflict is so direct and positive that the two acts 
cannot be reconciled or consistently stand together. 
In such a case, however, the judgment of the state 
court will not be binding on the NLRB. 

Another area of conflict between state “right to 
work” provisions and federal law was created by the 
amendment to the Railway Labor Act in 1951 spe- 
cifically authorizing union shop agreements. 

Here again the issue of conflicting jurisdiction was 
resolved in favor of the federal enactment. The court 
ruled that the provision was permissive only, since 
Congress was not compelling carriers and their em- 
ployees to enter into union shop agreements, and that 
no violation of the First or Fifth Amendments to the 
Federal Constitution had been shown. 


Alternate Approaches 


Not all states which took advantage of Section 
14(b) of the L.M.R.A. chose to outlaw union security 
measures entirely. The Labor Relations Law of Massa- 
chusetts, in order to protect the rights of individuals 
employed under union security agreements, provides 
for an appeal to the Labor Relations Commission in 
any case of unfair denial of admission to, or suspen- 
sion or expulsion from, the union. Other state laws 
have approached the problem more obliquely, by 
making it an unfair labor practice for an employer to 
enter into a union security agreement which fails to 
meet prescribed conditions. 


Conclusion 


From the standpoint of the individual, the “right to 
work” provisions, as a practical matter, do not seem to 
offer too much. At least in times when jobs are rela- 
tively plentiful, the damages suffered by workmen 
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individually are not likely to be enough, in the average 
case, to justify the rigors and expense incident to liti- 
gation in the civil courts. 

The elimination of discrimination and other abuses 
within the unions, would seem to require a more direct 
approach than that offered by these provisions ban- 
ning all forms of union security. Something with ad- 
ministrative machinery, quickly and cheaply available, 
would appear to fit the need better than resort to the 
courts, with their already over-burdened dockets. 

From the management standpoint, these provisions 
provide another offensive weapon against the picket 
line. There are limitations to this, however. As the 
unions experience the added threat from this source, 
they are less likely to allow any semblance of compul- 
sory unionism to creep into negotiations. Furthermore, 
as some of the more recent decisions indicate, in the 
larger industries and places of business, the potential 
conflict with the federal law presents an additional 
hazard. Finally, as the union movement gains a firmer 
foothold, which it is likely to do in all of these states 
as industry moves in, the advantages of these provi- 
sions are likely to be less apparent to the average em- 
ployer. 

If neither the workmen nor the employers choose to 
make frequent use of these “right to work” provisions, 
their usefulness will be virtually ended. They are not 
self-executing, and according to at least one current 
report they are being observed, even now, more in the 
breach than in the obeyance. In this writer’s opinion, 
the future of this type of legislation is not likely to be 
portentous. 
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Federal-State Jurisdiction and the 





Constitutional Framework in 


Industrial Relations 


Condensed from an article by John R. Van de Water 
and Harold C. Petrowitz, published in 31 Southern Cali- 
fornia Law Review 111-149 (February 1958), and printed 
with permission from the authors and the Southern Cali- 
fornia Law Review. Business address: School of Law, 
University of Southern California, University Park, Los 
Angeles 7, California. Single copy price, $1.50. 


INTRODUCTION 


It shall be the purposes of this article (1) to explain 
the statutory and constitutional interpretations that 
delimit allowable areas of state action and set forth 
exclusive areas of federal action in the field of labor- 
management relations, and (2) to evaluate changes in 
the law which are needed to overcome existing un- 
certainties and inequities arising from industrial re- 
lations law as it stands today. In this study six 
principal subjects will be considered: union representa- 
tion; union security; the right to engage in concerted 
union activity such as picketing and striking; the 
prohibition of certain activities as unfair labor prac- 
tices; enforcement of collective bargaining agree- 
ments; and the jurisdictional limits of the NLRB. 

That there would be some conflict in federal-state 
jurisdiction over labor relations seemed almost in- 
evitable, considering the broad scope of federal power 
carved out by the NLRA. The passage of the Taft- 
Hartley Act in 1947 further expanded the area of 
federal exercise of power and made interference be- 
tween state and federal authority even more likely. 
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MAJOR PROBLEM AREAS 


The questions raised by recent Supreme Court de- 
cisions include the following principal issues: 

1. What is the full extent of the state police power 
to enforce state public policy, in relations between 
unions and employers whose operations bring them 
within the scope of federal labor legislation? To what 
extent is the answer to this question affected by the 
presence or lack of federally defined unfair labor 
practices, in the particular cases as they arise? 

2. How and to what extent can collective bargain- 
ing agreements be enforced in the state courts, and in 
the federal courts? To what extent can state and fed- 
eral equitable remedies be used to enforce collective 
bargaining agreements, where federally defined unfair 
labor practices are, and are not, involved? 

3. What can be done to eliminate the “no man’s 
land” created by the Guss decision? In such a situation 
should the state be empowered to act? Or should total 
regulation over all representation and unfair labor 
practice cases be undertaken by the federal govern- 
ment? 

4. To what extent are strike and picketing activities 
protected by the federal constitution? 

5. To what extent, if any, should present laws be 
changed, to balance the bargaining positions of unions 
and employers and to protect freedom of trade? 

These questions will be analyzed in relation to the 
six areas of labor law. 


A. Union Representation 


The detailed procedures spelled out by the federal 
act and the positive stand taken by the Supreme Court 
in the Bethlehem and La Crosse decisions have re- 
moved most of the doubt concerning federal-state 
jurisdiction in this field, and no further significant 
court decisions have been rendered on the subject. 
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B. Union Security 

As the law regarding union security presently 
stands, jurisdictional conflict does not threaten to 
become a serious problem, because of the clear defini- 
tion of federal coverage and the express delegation to 
the states of a large amount of authority in this area. 

There can be little doubt that amendment of the 
present labor statutes by Congress to place the right to 
negotiate a union shop within the protection of federal 
law would go far toward establishing a consistent 
national labor policy. Uniformity would also arise 
through passage of a federal right-to-work law, which 
would outlaw the union shop along with the closed 
shop. It is submitted that national uniformity of 
treatment on such an important issue as this is de- 
sirable. 


C. Concerted Union Activity, the Right to Strike and 
Picket 

The control of strikes and picketing has become one 
of the major areas of overlap and conflict between 
federal and state jurisdiction. 

The Supreme Court has zealously protected the 
right of unions to engage in a full and peaceful strike, 
though not a slowdown or unannounced, intermittent 
work stoppages, where such a right is stated in general 
terms by federal law. 

Yet as has been previously suggested, this right is 
not without limit. It has been considerably circum- 
scribed by the 1947 amendments to the NLRA, by the 
Labor Management Relations Act, to a limited extent 
by the federal antitrust laws, and in those instances 
where legitimate exercise of state police power is 
involved. 

It would appear at a casual glance as though the 
decisions relating to concerted union activity have 
sketched a fairly definite line between federal and 
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state jurisdiction and between constitutional and un- 
constitutional controls. 


D. Unfair Labor Practices 


Where non-peaceful picketing is involved, such as 
that in Allen Bradley Local v. Wisconsin Board, and 
where unannounced, recurrent work stoppages are 
being considered, as in the Briggs and Stratton case, 
the rule seems clear: states can exercise their police 
power to halt the specific conduct, where interstate 
commerce is affected, regardless of whether a federal 
unfair labor practice exists. 

Under the rule of Weber v. Anheuser-Busch, there 
is little doubt that NLRB jurisdiction will supplant 
state authority in situations where federal unfair labor 
practices exist, even though state antitrust laws or 
declared public policy may also be violated. This 
would seem to answer a problem represented by the 
Giboney case—picketing for a purpose violative of a 
state antitrust law—but where a federal unfair labor 
practice is also occurring. 

This may well be the most difficult area of labor 
relations as far as working out federal-state rela- 
tionships is concerned, and it is safe to say that there 
is no easy answer to the problem. State laws which 
impinge on union action will continue to stand when 
they do not come into areas covered by federal labor 
statutes, but in view of the Garner and Weber deci- 
sions it is by no means clear exactly where the line of 
pre-emption will be drawn when such overlap does 
occur. The situation here is, to say the least, confused. 
What would be the jurisdictional situation repre- 
sented by Hughes and Giboney where interstate com- 
merce was “affected,” but where it was specifically 
determined that no unfair labor practice as defined by 
federal law was present? The sweeping language of 
the Garner and Weber decisions, handed down since 
the Hughes and Giboney decisions, certainly leaves a 
possibility, if not an actual probability, that federal 
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labor law might well supersede state law or public 
policy in such an instance. Such a determination could 
result in the further thwarting of state laws and pol- 
icies that have little to do with labor relations on a 
national scale. 

The law in this whole region will probably con- 
tinue to develop on a case by case basis, and it is as 
yet too early to ascertain what the ultimate ground 
rules will be. Courts can properly decide only the 
issues before them and even though the Supreme Court 
has often gone far out of its way in dicta to indicate 
the direction of the judicial wind, many points of 
uncertainty will have to await circumstances which 
bring them before the Court in order for an explicit 
opinion to be obtained. 

We are now in a position to propose changes in the 
law. To aid in answering the confusion that remains 
regarding federal and state jurisdiction over union 
activities affecting commerce, and to overcome certain 
current inequities involving vital public interests, it is 
submitted that there are several things Congress can 
do through legislative enactment: 

1. Congress can amend the present labor laws to 
establish a uniform national policy concerning the 
union shop. 

2. Congress should give to the states the right 
reasonably to regulate union-management activities in 
a manner not inconsistent with existing federal con- 
trols, in industries where the welfare of a large part 
of the state’s population is vitally involved. One such 
area of appropriate state discretion is concerned with 
the right to require compulsory arbitration in labor 
disputes involving public utilities. 

3. Considering the present size and power of our 
major unions there seems to be little reason for pre- 
serving the protection from liability for union, as 
contrasted with employer, conduct in restraint of 
trade. 


55 





INDUSTRIAL RELATIONS DIGEST 


E. Enforcement of Collective Bargaining Agree- 
ments 


Collective bargaining agreement enforcement is an 
area in which there has not only been conflict between 
state and federal courts as to jurisdiction, but also, 
there has been disagreement among federal courts 
themselves on the extent of the power vested in them 
by federal law. 

The court in Lincoln Mills resolved the problem of 
whether section 301 authorized the federal courts to 
fashion a body of substantive law, and it answered 
the question as to whether a collective bargaining 
clause requiring arbitration could be specifically en- 
forced, but there were several questions that it did not 
answer. It did not decide whether suits for specific 
performance of collective bargaining agreements not 
involving an arbitration clause can be brought in 
federal courts. Nor did the court say anything about 
whether breach of collective bargaining agreements 
can be restrained by injunctive action in federal courts. 
Answers to these questions will of course have an 
important bearing on the remedies federal courts can 
give under section 301; and on these questions, also, 
there has been a split of opinion among the lower 
courts. 

Federal courts are widely divided in their interpre- 
tation of jurisdictional authority under section 301. 
That this would continue to be a problem became ap- 
parent in a decision handed down by the California 
Supreme Court. In McCarroll v. Los Angeles County 
District Council of Carpenters, the Court upheld an 
injunction restraining the union from continuing the 
breach of a union-employer contract by striking, on 
the grounds that section 301 gave a state court power 
to restrain the violation of a collective bargaining 
agreement by means of an injunction. 

The reasoning used by the California Court to vest 
itself with jurisdiction rests on shaky ground, but it 
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must be concluded that the United States Supreme 
Court in the Westinghouse and Lincolm Mills decisions 
has given the state judiciary very little to go on in 
cases of this kind. By reviewing the McCarroll deci- 
sion, the Supreme Court might be able to clarify the 
situation through passing on two points: (1) Is state 
court damage action under section 301 precluded by ex- 
clusive jurisdiction of the federal courts? (2) Can in- 
junctions to restrain the breach of collective bargaining 
agreements not involving arbitration be issued by state 
courts or even by federal courts? Unequivocal answers 
to these questions by the Supreme Court would do 
much to resolve the jurisdictional confusion affecting 
the enforcement of collective bargaining agreements 
under section 301. 

Uniform judicial determinations are not only neces- 
sary with respect to Taft-Hartley limitations on col- 
lective bargaining procedure, but also are necessary 
with respect to contract interpretation as it directly 
relates to the application of our countervailing federal 
labor laws. 

It is submitted that Congress should resolve the 
problems bearing on section 301 by defining the reme- 
dies permissible thereunder and by expressly vesting 
jurisdiction of actions arising under it not only in 
federal district courts but in addition, as in section 303 
of the same act, “in any other court having jurisdic- 
tion of the parties.” If section 301 is to be a fully 
useful and effective adjunct to federal labor law, its 
meanings as to legal right, remedy and jurisdiction 
should certainly be clarified as soon as possible. 


F. National Labor Relations Board Jurisdiction 

The “no man’s land” created by the Guss v. Utah 
Board decision thrust the issue of NLRB jurisdiction 
prominently into the foreground. Where an unfair 
labor practice is involved in a business affecting inter- 
state commerce, state action with the exception of 
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certain exercises of police power is completely ex- 
cluded even though the federal Board declines to act. 
The result could be that in many cases, an employer 
or a union that was the victim of an unfair labor 
practice would have no remedy available to rectify 
the situation, thus giving the Board the ability to 
discriminate in the enforcement of congressional labor 
policy and the ability to prevent state enforcement of 
its own, perhaps consistent, labor policy. 

There has as yet been no authoritative judicial pro- 
nouncement concerning the extent of the power of the 
NLRB to determine its own jurisdiction. However, 
this problem may well become moot if Congress passes 
legislation resolving the urgent pre-emption issues 
regarding NLRB jurisdiction in the near future, an 
event that appears likely. 

The expeditious handling of labor disputes might 
well be greatly increased by giving state agencies a 
larger role in labor relations. Such a step can help to 
generate a climate of cooperation between the federal 
Board and state labor agencies that may, in the long 
run, do much to bring about an equitable, consistent, 
but much more speedily administered national labor 
policy. 

It is submitted that the ceding of jurisdiction to 
the states, in cases falling within the federal Board’s 
jurisdictional yardsticks, should be a matter placed 
much more broadly at the federal Board’s discretion, 
without the requirement of complete uniformity of 
state and federal law. 


IN CONCLUSION 


If anything is made clear by this study it is that 
Congress needs to make plain to private parties, by 
adequate legislation, where they stand in specific 
situations in relation to federal and state labor legisla- 
tion and the common law. As noted in detail above, 
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legislation is needed to clarify jurisdiction and to 
assure the availability of a forum in the broad band 
of borderline cases involving union representation and 
unfair labor practices. It is most desirable that there 
be established a uniform national policy on allowable 
union security, and that there be a reappraisal of 
means to protect democracy in unionism and the 
equality of bargaining power between labor and man- 
agement. Areas, methods, and forums for the allow- 
able enforcement of state public policy, state tort law, 
and collective bargaining contracts, all require clarifi- 
cation. 

Congress itself can clarify the line, by statutory 
enactment, between NLRB-administered and _ state- 
administered labor relations law, using the con- 
gressional committee reports on its new jurisdictional- 
yardstick amendments as a means of explaining the 
intent and application of these standards, as has been 
done in the case of the Fair Labor Standards Act. 

Automatic ceding of jurisdiction to the states should 
be enacted beyond the line of legislated Board juris- 
diction and, as noted earlier, the Board should be 
granted greater discretion than at present to cede its 
retained jurisdiction. 

In a word, labor and management representatives 
should be informed as to where they stand. In any 
field as important to the national economy and general 
welfare as is labor relations, current uncertainties 
ought not to exist and Congress is in the best place 
to eliminate them. There are other areas of inequity, 
inconsistency, and imbalance noted in this study, with 
which Congress should also deal. Labor and manage- 
ment should be guaranteed the opportunity of ade- 
quate protection under the law. 
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BACK PAY—MINIMIZATION OF LOSSES—DUTY 
OF EMPLOYEE TO SEEK AND ACCEPT 
LOWER-PAYING POSITIONS 


Condensed from 42 Minnesota Law Review 499 (January 
1958) and printed with permission from Minnesota Law 
Review. Business address: Minnesota Law Review Foun- 
dation, University of Minnesota Law School, Minneapolis 
14, Minnesota. Single copy price, $1.75. 


NLRB v. Southern Silk Mills, Inc., 242 F.2d 697 (6th 
Cir.), cert. denied, 78 S. Ct. 28 (U. 8. 1957) 

The remedial policies of the NLRB, as applied to 
back pay orders, were construed to place a duty on 
the employee to mitigate his losses in pay due to 
illegal discharge; losses “wilfully incurred” by a 
“clearly unjustifiable refusal to take desirable new 
employment” should be deducted from his back-pay 
award. This limited minimization of losses rule was 
extended to require that the employee institute a rea- 
sonable search to find “desirable new employment.” 
The instant holding further extends this principle, 
requiring the employee, after having searched for sub- 
stantially equivalent employment for a reasonable 
length of time, to institute a search for a position 
which, though lower-paying, is “desirable” from the 
standpoint of suitability to employees who have been 
idle for a long period of time. 

Ideally, to promote the purposes of the act most 
effectively, the Board should have the power to min- 
imize damages to whatever extent it sees fit, because 
the requirement of minimization not only reduces the 
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effectiveness of the back-pay award as a Board 
weapon, but imposes on the Board additional burdens 
such as determining what other jobs existed and 
whether reasonable efforts had been made to secure 
them. 

The instant court did not state wherein the Board’s 
order failed to effectuate the act’s policy, but defined 
“desirable new employment” from the standpoint of a 
worker who has long been idle. Thus every job eventu- 
ally becomes desirable, especially to the unemployed 
worker with dependents, and the Board’s discretion in 
this area is confined to the determination of such ques- 
tions as the availability of lower-paying jobs, and 
whether the employees made efforts to secure them 
after a reasonable effort to obtain substantially equiv- 
alent employment. While the decision of the instant 
court tends to promote employment, the employee’s 
need to subsist will normally be incentive enough to 
serve this interest. It appears that there are not 
enough sound reasons for giving additional considera- 
tion to an employer to warrant further abridging the 
discretion of the Board. 


CONTRACT ENFORCEMENT—NO-STRIKE 
CLAUSE—ENFORCEABILITY UNDER LABOR 
MANAGEMENT RELATIONS ACT 


Condensed from 26 George Washington Law Review 477 
(March 1958) and printed with permission from George 
Washington Law Review. Business address: George 
Washington University Law Review, Washington 6, D. C. 
Single copy price, $1.00. 


A. H. Bull Steamship Co. v. Seafarers’ Union, 250 F.2d 
326 (2d Cir. 1957), cert. denied, 26 U. S. L. Week 
3220 (U. S. Jan. 27, 1958) (No. 665) 

Section 301 of the LMRA did not repeal section 4 of 
the Norris-LaGuardia Act which deprives a federal 
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CASE COMMENTS 


court of its jurisdiction to enjoin a peaceful strike in 
cases involving or growing out of a labor dispute, 
even if in breach of a no-strike clause. 

The case at bar is an attempt to extend the Lincoln 
Mills decision (353 U. S. 448) to the enforcement of no- 
strike clauses. The court stated that in Lincoln Mills 
the Supreme Court was dealing with a refusal to arbi- 
trate—conduct not protected by Norris-LaGuardia. 
Whereas that Court found the ultimate question to be 
whether Congress by that provision authorized federal 
courts to compel arbitration, the question in the prin- 
cipal case was whether Congress intended to repeal 
the Norris-LaGuardia Act pro tanto. 

Although a literal reading of the provisions of the 
Norris-LaGuardia Act might bring a dispute over en- 
forcement of a no-strike clause within its provisions, 
it is submitted that the federal policy behind the inter- 
pretation of section 301, as expressed in Lincoln Mills, 
is an overriding one precluding a literal reading of 
section 4 of Norris-LaGuardia and impliedly repealing 
said section, at least to the extent that federal courts 
do have jurisdiction to enjoin violations of agreements 
not to strike. Had the contract in the principal case 
included an agreement to arbitrate, non-compliance by 
the union would have made its duty not to strike abso- 
lute and the reasoning by analogy of the lower court 
to Lancoln Muls would be more convincing. To the 
extent that the decision in the principal case conflicts 
with the overwhelming federal policy, it must be con- 
cluded to be in error. 
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CONTRACT ENFORCEMENT—INDIVIDUAL EM. 
PLOYEES MAY MAINTAIN A COMMON-LAW 
ACTION IN A STATE COURT FOR BREACH OF 
CONTRACTS OF HIRE MADE UNDER A COL.- 
LECTIVE-BARGAINING AGREEMENT 


Condensed from 71 Harvard Law Review 1169 (April 
1958) and printed with permission from Harvard Law 
Review [Copyright © 1958 by the Harvard Law Review 
Association]. Business address: Harvard Law Review 
Association, Gannett House, Cambridge, Massachusetts. 
Single copy price, $1.25. 


Bridges v. F. H. McGraw & Co., 302 S.W.2d 109 (Ky. 
1957) 


The decision in the present case appears to be cor- 
rect even on the assumption that the action is within 
the jurisdictional grant of section 301 (a) because 
there is an historic presumption that state courts re- 
tain concurrent jurisdiction to enforce federal law in 
the absence of express provision to the contrary; and, 
a fortiori, the decision is correct if there is no federal 
jurisdiction. An entirely different problem, which is 
often confused with pre-emption of state-court juris- 
diction, is the question of what law the state courts 
should apply. The Court assumed that state common 
law governs the enforcement of individual contracts 
of hire, and thus overlooked the possibility that the 
state cause of action may have been pre-empted by 
federal substantive law governing cases both inside 
and outside the jurisdictional grant of section 301 (a). 
Although most courts have construed the Westing- 
house denial of jurisdiction as implying that suits to 
enforce individual rights under a labor agreement will 
be governed by state rather than federal law, the hold- 
ing in Textile Workers v. Lincoln Mills that section 
301 requires the federal courts to fashion a federal 
substantive law of labor agreements casts doubt on this 
assumption. 
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Should the Court determine that a uniform federal 
law is desirable, it could adopt any one of three lines 
of reasoning. The first would begin with the premise 
that the grant in section 301 to create substantive law 
is broader than the jurisdictional grant of section 
301 (a) as delimited by Westinghouse, and hence that 
the state’s common-law action is pre-empted and that 
state courts are bound to enforce federal rights ac- 
cording to federal rules of decision. 

To avoid such an extension of federal jurisdiction, 
the Court might adopt a second line of reasoning based 
on the initial premise of the first, but further reason- 
ing that, since Congress limited section 301 (a) juris- 
diction, it impliedly excluded from general federal- 
question jurisdiction all cases not expressly provided 
for in subsection (a). This construction would produce 
the unusual situation in which only state courts would 
have jurisdiction to enforce a purely federal cause of 
action. 

In order to avoid the somewhat dubious premise 
that Congress intended to create a substantive law 
broader than its jurisdictional grant, it would seem 
preferable for the Court to expand the jurisdictional 
grant of section 301 (a) to the full extent of the sub- 
stantive law created by section 301. The legislative 
history gives some indication that this is what the 
drafters of the Taft-Hartley Act had in mind. 
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DUTY TO BARGAIN—REFUSAL TO BARGAIN 
WITH OLD-PLANT EMPLOYEE REPRESENTA- 
TIVE AFTER RELOCATION OF PLANT 
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Condensed from 11 Vanderbilt Law Review 635 (March 
1958) and printed with permission from Vanderbilt Law 
Review. Business address: Vanderbilt Law Review, Van- 
derbilt University School of Law, Nashville 5, Tennessee. 
Single copy price, $2.00. 
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NLRB v. Lewis, 246 F.2d 886 (9th Cir. 1957) 


A removal, discontinuance or suspension of opera- 
tions is not an unfair labor practice in and of itself, F 
but may become one because of the purpose to be | 
accomplished by such action. 3 

The Board, in the instant proceedings, found that 
while the plant was relocated primarily for economic 
and health reasons, the respondent also utilized the 
move to rid itself of the union and dissipate its ma- 
jority status. This secondary purpose thus converted 
respondent’s otherwise lawful action—i. e., the plant 
relocation—into an unfair labor practice. The Board 
further held that, in addition to the duty to bargain 
before moving, the employer’s duty to bargain con- 
tinued after the move although the union had not in 
fact established its majority status at the new plant. 
The continued refusal to bargain with the union after 
relocation resulted in a separate and distinct unfair 
labor practice. 

The Board’s position turns, apparently, upon the / 
question of the employer’s motivation. In the instant 
case the Board found the employer’s manifest plan to 
eliminate the union to be controlling. The Board seems 
to return to the basic test in these cases: Is it the intent 
of the employer to discourage or break the union? 
When such intent is found, there seems to be a pre- 
sumption that, had there been no refusal to bargain 
prior to the move, the employees would have trans- 
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ferred and the union would have retained its status. 
In that instance the burden is upon the employer to 
rebut the presumption. When no such anti-union in- 
tent is found, there is no such presumption, and the 
employer has no such burden. Involving, as these cases 
do, an inquiry into the subjective intent of the em- 
ployer, when the case is a close one upon the evidence, 
the personal beliefs of the members of the Board will 
be an even greater factor than usual in determining 
whether or not an unfair labor practice has been com- 
mitted. 


EMPLOYEE RIGHTS—EXHAUSTION OF INTER- 
NAL REMEDIES NOT REQUIRED OF UNION 
MEMBER BEFORE RESORTING TO COURT 
TO EXAMINE FINANCIAL RECORDS 


Condensed from 36 Texas Law Review 525 (April 1958), 
and printed with permission from Texas Law Review. 
Business address: Texas Law Review, University Station, 
Austin, Texas. Single copy price, $2.00. 


Mooney v. Bartenders Union Local No. 284, 313 P.2d 
857 (Cal. 1957) 


The court found the right of union members to in- 
spect the union’s financial records to exist without 
statutory sanction, analogizing the problem to the 
common-law right of a stockholder to examine corpo- 
rate books. Granting the existence of the right under 
either of these two approaches, the major inquiry that 
remains is determining the circumstances in which a 
union member may obtain judicial assistance to en- 
force his right. 

The courts have announced the general rule that a 
member must exhaust all the internal procedural rem- 
edies provided by the union before resorting to the 
courts. Despite the general rule, so many are its ex- 
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ceptions that one writer has aptly labeled the rule a 
myth. 

In cases involving union funds, as opposed to disci- 
plinary problems, some courts have solved the prob- 
lem by rejecting the exhaustion rule completely. The 
principal case did not reject the exhaustion of remedies 
rule, but followed the futility exception analysis to 
permit immediate intervention. 

Over 18,000,000 workers are now members of labor 
unions, and union treasuries often contain vast sums. 
Prompt inspection of financial records assists the 
member in determining if anything is amiss. As the 
principal case reflects, if the member is required to 
exhaust the internal appeals in the preliminary matter 
of inspection, the attendant delay may serve to defeat 
the purpose of the investigation. 

The approach taken by the principal case achieves 
the right result, but it seems the better method would 
be a complete abandonment of the exhaustion of rem- 
edies rule in cases dealing with management of union 
funds. Although the courts might gradually achieve 
this position, the immediate interests of union mem- 
bers deserve prompt legislative assistance. Solving 
the existing ills within labor unions should not be 
attempted in a piecemeal fashion. Governmental regu- 
lation should come through comprehensive legislative 
reform, insuring for the union member, and for the 
public, that union leadership is democratically chosen 
and that basic honesty is observed. 
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ER-SPONSORED PHYSICAL EXAMINATION— 
DUTY TO DISCLOSE DISCOVERED AILMENTS 
TO EMPLOYEE 


Condensed from XII Rutgers Law Review 414 (Winter 
1957) and printed with permission from Rutgers Law 
Review [Copyright 1957 by Rutgers, The State University, 
Rutgers Law Review, Vol. XII, No. 2, pp. 414 et seq.]. 
Business address: Rutgers University Press, 30 College 
Avenue, New Brunswick, New Jersey. Annual subscrip- 
tion, $5.00. 


Union Carbide and Carbon Corp. v. Stapleton, 237 F.2d 
229 (6th Cir. 1956) 


The court held that where an employer undertook 
to have its employees medically examined, it had a 
duty to inform them of hidden dangers disclosed in 
such examinations which were unknown to the em- 
ployees, and that failure to do so was negligence, ren- 
dering the employer liable for resulting injury to the 
injured employee. 

Liability in the instant case seems to spring from 
some duty of the “intermeddler” who becomes liable 
when he tries to assist and does so negligently. This is 
based on the theory that, if nothing were done, the 
victim might have secured aid from more reliable 
sources. As to whether there was justifiable reliance, 
the jury found affirmatively. The employer was under 
no duty to conduct the examinations which were regu- 
lar, thorough, and fairly numerous. Although the com- 
pany physician told the plaintiff he had a “spot,” he 
was told it was inactive and not informed that it was 
tubercular. Therefore, like the accident victim who is 
allowed recovery against an intermeddler who treats 
him negligently, Stapleton by analogy could rightly be 
permitted to recover against his employer. 

In view of the jury’s finding of reliance due to par- 
ticular behavior by the company, the court’s use of an 
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intermeddler theory cannot be criticized except insofar 
as the cases cited as precedent were somewhat strained 
in their application. One can recognize the court’s 
desire to stick to the facts of the case and not stray 
afield, but a bit more dictum-like expansion of the 
nature indicated would have served as a more precise 
warning to employers to use due diligence in informing 
employees examined of defects uncovered in periodic 
company medical examinations. 


LABOR-MANAGEMENT FUNDS—PAYMENTS TO 
JOINT LABOR-MANAGEMENT BOARDS UN.- 
DER LMRA SECTION 302 


Condensed from 10 Stanford Law Review 374 (March 
1958) and printed with permission from Stanford Law 
Review. Business address: School of Law, Stanford Uni- 
versity, Stanford, California. Single copy price, $1.50. 


Sheet Metal Contractors Ass’n v. Sheet Metal Work- 
ers, 248 F.2d 307 (9th Cir. 1957), cert. denied, 26 
U. 8. L. Week 3205 (U. S. Jan. 14, 1958) (No. 656) 

The court of appeals in the instant case, in holding 
the payments to a joint labor-management board ille- 
gal, relied on the statutory definition of “representa- 
tive” and on the purposes of the board as outlined in 
the agreement. 

The court relied on a literal statutory construction 
to hold that the joint board itself was a labor organi- 
zation—and therefore a representative—within the 
meaning of the provision. The legislative history of 
section 302 is inconclusive as to whether such a literal 
statutory construction of the term “representative” is 
warranted. 

Legislative purpose was not considered by the court 
of appeals since the question of legality was deter- 
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mined by a literal interpretation of the term “repre- 
sentative.” Seemingly, however, the legality of pay- 
ments to joint boards should depend on the nature and 
composition of the boards in light of this purpose. 

It is clear that the major purpose of the LMRA was 
to achieve industrial peace and promote harmony be- 
tween the allegedly opposing factions of management 
and labor, and if these boards further such harmony 
and stability, payments to them should be held illegal 
only on a clear showing that they violate section 302. 

This case does not answer two important questions 
in regard to joint industry boards. First, is a pay- 
ment, not within the exceptions listed in section 302, 
by an employer to any board comprised partly of rep- 
resentatives of his employees per se illegal under sec- 
tion 302? Second, if the presence of a union repre- 
sentative on the board does not make a payment per 
se illegal, for what purposes may joint industry boards 
exist? 

Three alternative solutions to the questions raised 
are available to the courts. First, it could be held that 
payments to any board, committee, or group are illegal 
when any member of such a board is a union repre-. 
sentative on the theory that he does not lose his repre- 
sentative status. This alternative would have the 
advantage of simplicity and certainty. 

The second alternative would be to treat each case 
on an individual basis. The court would view the pur- 
poses for which the board was formed and the safe- 
guards surrounding the expenditure of money from 
the fund to answer the primary question: Does pay- 
ment to this particular joint board subvert the pur- 
poses for which Congress passed section 302? This 
solution would have the advantage of protecting the 
employer from any union shakedown, yet would allow 
the boards to perform their beneficial function. 

The third possible solution merely restricts the sec- 
ond alternative to the apparent holding of the instant 
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case: The board must not only be so constituted as to 
be outside the evils Congress was contemplating, but 
also must not perform any of the functions of a labor 
organization as defined by the LMRA. 

The second solution appears the most desirable: 
While lacking in simplicity and admitting of more un- 
certainty, it has the pragmatic advantage of allowing 
worthwhile efforts at labor-management cooperation 
and is entirely consistent with the major purpose of 
the LMRA. 


SECONDARY BOYCOTT—‘HOT CARGO” 
CLAUSES AS A DEFENSE TO A CHARGED 
VIOLATION OF SECTION 8(b)(4) OF THE 
LABOR MANAGEMENT RELATIONS ACT 


Condensed from 42 Minnesota Law Review 502 (January 
1958) and printed with permission from Minnesota Law 
Review. Business address: Minnesota Law Review Foun- 
dation, University of Minnesota Law School, Minneapolis 
14, Minnesota. Single copy price, $1.75. 


Milk Drivers & Dairy Employees v. NLRB, 245 F.2d 
817 (2d Cir. 1957), petition for cert. filed, 26 U. S. 
L. Week 3077 (U. 8. Aug. 29, 1957) (No. 412) 

The instant court bases its holding that a “hot 
cargo” clause represents a valid defense to a charged 
violation of section 8(b)(4) on the language of that 
section. The refusal must be in the course of employ- 
ment; the secondary employer must be forced. The 
court argues that under a collective bargaining agree- 
ment containing a “hot cargo” clause, the work which 
the employees refused to do was excluded from their 
normal required work, and thus not within the course 
of their employment. The court further argues that 
the secondary employer is not forced because he has 
consented in advance to the refusal. 
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CASE COMMENTS 


The instant court’s holding, based as it is on the 
language of the statute, lays down a rigid mechanical 
rule without apparent regard to the policy factors 
which underlie the problem. A better approach might 
be to consider the results which might attend a holding 
in either direction. A balancing of the various factors 
is probably best left to the legislature. Since Congress 
has twice refused to remove “hot cargo” clauses as a 
defense, and since there are no immediately compelling 
reasons for not allowing them as such, the courts 
should probably allow the defense. 


UNION SECURITY—DISCRIMINATION BY UN- 
ION—EFFECT OF EMPLOYEE’S PAYMENT OF 
DUES SUBSEQUENT TO ADVERSE ARBITRA- 
TION AWARD BUT PRIOR TO ACTUAL DIS- 
CHARGE 


Condensed from 42 Minnesota Law Review 668 (March 
1958) and printed with permission from Minnesota Law 
Review. Business address: Minnesota Law Review Foun- © 
dation, University of Minnesota Law School, Minneapolis 
14, Minnesota. Single copy price, $1.75. 


International Ass’n of Machinists v. NLRB, 247 F.2d 
414 (2d Cir. 1957) 


It was held that a union’s right to request an em- 
ployee’s discharge for non-payment of dues is not 
defeated by subsequent tender of dues prior to dis- 
charge. A problem arises as to when and under what 
circumstances, under a security arrangement, back 
dues must be tendered to preclude the union from 
having the employee discharged. 

The effect of the instant holding is that failure by 
an employee to tender dues while the question of his 
resignation is being decided will give the union the 
immediate right to discharge him should the arbitrator 
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decide that the resignation was not effective. On 
facts similar to those of the instant case, the prac- 
tical results of this holding will be undesirable. Many 
employees, unaware of the legal consequences, will 
not pay their dues during the time the decision is 
being made. If an employee does pay his dues, and 
the arbitrator decides that he has effectively resigned 
from the union, he has no practical method of making 
the union repay him. The instant holding would vir- 
tually destroy the ability of an employee to take ad- 
vantage of an escape clause in situations where the 
employer and the union cooperate in disregarding the 
rights and interests of the employees. The union in 
this type of situation will not espouse the cause of the 
employee, and if the employer does not, the grievance 
procedure will not effectively protect the employee’s 
rights. 

The Board might return to the rule that a tender 
of dues prior to the time the union gained the right 
to request the discharge is a valid tender and any 
tender thereafter would be ineffective. However the 
rule should be expanded to include the instant fact 
situation where the employee believing in good faith 
that he is no longer a union member and that he 
does not have to pay dues, makes no tender of dues 
prior to the arbitrator’s decision. After an arbitration 
decision adverse to the employee, he should be given 
a reasonable time to tender his back dues, regardless 
of when the union gains the right to discharge him 
under its constitution. If he fails to do so, the union 
could demand his discharge. Thereafter any tender of 
dues would be ineffective to destroy the union’s right. 
Another practical solution that could be arrived at by 
an agreement between the employer, employee and 
union, or could be provided for in the collective bar- 
gaining agreement, would be for the employer to 
check off the employee’s dues and merely hold them 
until the question is resolved and then pay the dues to 
the proper party. 
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Space limitations preclude publication of complete digests on all 
important material in the Industrial Relations field. A Bibli- 
ography will provide a brief description of the article content, 
enabling you to determine the desirability of obtaining the original 


article. 
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PERSONNEL PRACTICES 


There’ll Be Some Changes Made 


Condensed from an article by John D. Staley, published 
in 3 Supervisory Management 2, pages 9-14 (February 
1958). Business address: 1515 Broadway, New York, N. Y. 
Single copy price, $1.00. 


“Tt is characteristic of the human organism to resist 
change,” according to the author. “Once the manager 
recognizes that resistance to change is a perfectly 
normal human reaction, he is well on the way to doing 
something about it. He then knows that in all of his 
planning and in all of his activities, some provision 
must be made for resistance.” 

The fundamental steps to minimize resistance and 
to deal with remaining resistance are listed by the 
author: 


1. Inform people in advance. 

2. Explain the change and the reasons it is be- 
ing made. 

3. Secure participation in working out the 
details. 
Balance negative and positive factors. 
Plan for any consequential situations. 
Time the change carefully. 
Set up a trial period, if possible. 
Provide adequate grievance machinery. 
Follow up carefully. 
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A systematic approach to the institution of a change 
—an approach that, when properly used, will reduce 
resistance, and increase the chances that the change 
will be effectively carried through. 


FEDERAL PRE-EMPTION 
Federal Pre-emption Under the Taft-Hartley Act 


Condensed from an article by William J. Isaacson, pub- 
lished in 11 Industrial and Labor Relations Review 3, 
pages 391-404 (April 1958). Business address: New York 
State School of Industrial and Labor Relations, Cornell 
University, Ithaca, New York. Single copy price, $1.50. 


Three broad questions are raised and considered 
with reference to the first ten years of the Taft-Hartley 
Act: 


First, how much authority has been exclusively 
reserved under the terms of the Act to the federal 
board and courts and how much has been left to 
the states? An answer to this question first re- 
quires an analysis of Taft-Hartley and a review of 
its legislative history—an examination and evalu- 
ation of congressional action and inaction. 

Second, how clearly has the Supreme Court 
fixed the line of demarcation between federal and 
state spheres and, more significantly, is that line, 
if discernible, properly drawn in terms of sound 
labor-management relations? In this aspect of the 
discussion, the impact of the legislative and ju- 
dicial developments upon state laws, particularly 
labor relations laws and mediation activities, will 
be assessed and their implications examined in 
terms of labor, management, and the general 
public. 

Third, in the light of the answers to the first 
and second questions, what legislation, if any, is 
necessary or desirable to make either a clearer or 
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more rational designation of federal and state 
spheres? 


In terms of whether congressional action is either 
desirable or required with regard to pre-emption is- 
sues, the author states that “there cannot be, as of 
now, a generalization applicable to all phases of labor 
relations.” He feels that each aspect of the problem 
requires a different answer. Thus, insofar as the or- 
ganizational and bargaining phases are concerned, 
“there is now little need for legislation.” As to the 
enforcement phase, he declares: 


If a long period of confusion is to be avoided 
and relative certainty had, it would appear de- 
sirable that Congress undertake at once the task 
of laying down the boundary between federal 
and state spheres—and in such a way as to insure 
the supremacy of applicable federal law. 


In other areas, where there has been “relative ju- 
dicial silence or slight legislative design,” there is 
“a vital need” for “creative” legislative action along 
the lines of current Supreme Court thinking. 


STRANGER PICKETING 


Stranger Picketing and the Vogt Case 


Condensed from an article by J. Richard Welton, pub- 
lished in Wisconsin Law Review No. 1, pages 154-164 
(January 1958). Business address: University of Wis- 
consin School of Law, Madison, Wisconsin. Single copy 
price, $1.00. 


Reviews the “long and interesting history” of the 
Teamsters v. Vogt decision, which, the author states: 


strengthened the principle that state courts can 
enjoin peaceful stranger picketing, i. e., picketing 
of a primary employer by a union which repre- 
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sents employees in the same industry other than 
the employer being picketed, where such picketing 
is for an object which conflicts with valid state 
public policy as expressed by the courts or legisla- 
ture, without violating the free speech protection 
of the Fourteenth Amendment of the United 
States Constitution. 


According to the author, the decision is an affirma- 


tion of the principle that peaceful “organizational” 
picketing “has an extended meaning beyond its iden- 
tification with free speech, based on its social and 
economic consequences.” He concludes: 


As is apparent from the cases reviewed, not all 
states have agreed, on the basis of similar facts, 
whether the picketing constitutes an unlawful 
purpose under comparable state public policy. 
The Vogt decision strengthens those decisions that 
have found an unlawful purpose, and in the future 
its effect may extend to those courts that, in the 
past, have hesitated to enjoin picketing because 
of its close association with freedom of speech. 


MANAGEMENT EXPERIENCE 


Management Experience Under the Taft-Hartley Act 


Condensed from an article by Robert Abelow, published 
in 11 Industrial and Labor Relations Review 3, pages 
360-370 (April 1958). Business address: New York State 
School of Industrial and Labor Relations, Cornell Uni- 
versity, Ithaca, New York. Single copy price, $1.50. 


Starting from the premise that experience has dem- 
onstrated that the Taft-Hartley Act did not give man- 
agement “any bargaining advantage,” the author ex- 
amines these questions: 


What, then, has been the effect of the Act on 
management? Has it protected the “neutral” em- 
ployer caught in a jurisdictional dispute or a 
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secondary boycott? Is an employer protected 
from the economic pressures of a union which his 
employees do not want, or from “bad faith bar- 
gaining” by a union which they do want? Have 
employers gained any greater freedom in their 
operations as a result of the Act’s ban on certain 
types of union activity? 


Although the Act is found to have been “reasonably 


successful” in restoring an equality of bargaining pow- 
er, the author states that the past ten years has also 
shown, however, that: 


Taft-Hartley has had surprisingly little impact 
in many areas of great importance to employers 
and to the majority of the 80th Congress. Far 
from stripping organized labor of the protection 
it needs to pursue its legitimate ends, the Act 
has been so interpreted as to permit the flourish- 
ing of certain union tactics which run directly 
counter to the spirit of the Act. All too often 
are employers placed in the impossible position of 
having to choose between submitting to severe 
economic losses or riding roughshod over employee 
rights presumably guaranteed in the Act. 

Our labor law must correct these inequities if 
we are to have that balance of power so necessary 
to the achievement of peace and stability in the 
volatile field of management-union relationships. 


A SUMMARY EVALUATION 


A Summary Evaluation of the Taft-Hartley Act 


Condensed from an article by Clyde W. Summers, pub- 
lished in 11 Industrial and Labor Relations Review 3, 
pages 405-412 (April 1958). Business address: New York 
State School of Industrial and Labor Relations, Cornell 
University, Ithaca, New York. Single copy price, $1.50. 


The stated purpose of the article is to appraise the 


statute “according to the values sought to be achieved 
by those who drafted and enacted it,” and thereby to 
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gain “greater insight” as to the implications of those 
objectives and the effectiveness of legal means in 
achieving them. Discusses union-management equali- 
ty, protection of individual rights, protection of neu- 
trals, and the sanctity of contracts. 

Concluding that none of the objectives has been 
achieved in full measure, the author declares: 


Ten years have made clear that the mutual 
interests of union and management cannot be 
easily defeated by legal measures. Individual 
rights within the collective structure cannot be 
protected by half measures, because such rights 
frequently run counter to the desires of both col- 
lective parties. It is both a warning and an en- 
couragement that free collective bargaining has 
a far greater reservoir of strength than we 
dreamed ten years ago. One might say that the 
downfall of Taft-Hartley was that its sponsors 
overestimated the ability of government interven- 
tion to control private collective action. They un- 
derestimated the strength of laissez-faire. 


SEPARATION OF NLRB FUNCTIONS 


The Taft-Hartley Experiment in Separation of NLRB 
Functions 


Condensed from an article by Ida Klaus, published in 11 
Industrial and Labor Relations Review 3, pages 371-390 
(April 1958). Business address: New York State School 
of Industrial and Labor Relations, Cornell University, 
Ithaca, New York. Single copy price, $1.50. 


The background of the “unique system” of internal 
organization provided for administration of the basic 
law by the NLRB and the history of its practical 
operation are reviewed and evaluated “in the empirical 
perspective” of ten years of experience. 

Finding that there are “vital engineering defects” in 
the statutory plan, the author states: 
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Whatever may be said about the theory of this 
genre of internal separation of functions, the blue- 
print for bringing it into effect is seriously im- ~ 
perfect. One wonders whether true and pristine ~ 
separation can ever be achieved under this blue- ~ 
print and, if so, whether the price to be paid in 

struggle and conflict is not far too high for the ~ 
dubious and vague value received. " 


It would be well for Congress to evaluate once 
more the wisdom and utility of the pilot project 
conducted at the Board before proclaiming it as 
the model for all other commissions or before de- | 
signing a new mechanism for the administration | 
of our many national policies. 


ORY scare 


UNFAIR LABOR PRACTICE PROCEEDINGS 


Unfair Labor Practice Proceedings Before the Nation- 
al Labor Relations Board 


Condensed from an article by Sydney S. Asher, Jr., pub- 
lished in XXI The Shingle 2, pages 36-43 (February 
1958). Business address: The Philadelphia Bar Associa- 
tion, 600 City Hall, Philadelphia 7, Pennsylvania. Single 
copy price, 25 cents. 


FR i 


This article is limited to a discussion of unfair labor 
practice proceedings, considering only the “usual and 
normal” type of case. Sets forth clearly, step by step, | 
what transpires from the time a charge is filed until 
an appeal is argued before the United States Supreme 
Court. The author concludes with the advice that: 


——SES 


any attorney who finds himself involved in an un- | 
fair labor practice proceeding in any capacity | 
would do well to familiarize himself not only with | 
the provisions of the National Labor Relations 
Act and the Administrative Procedure Act but 
also with the Board’s detailed rules and regula- 
tions. 
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JURISDICTION OF THE COURTS 
Jurisdiction of the Courts in Labor Disputes 


Condensed from an article by Holbrook M. Bunting, Jr., 
published in 31 Temple Law Quarterly 2, pages 166-170 
(Winter 1958). Business address: Temple University 
School of Law, 1715 North Broad Street, Philadelphia 22, 
Pennsylvania. Single copy price, $1.25. 


Examining possible courses for bridging the “no- 
man’s-land” which has developed, the author states: 


The recent rulings of the Supreme Court will 
require attorneys engaged in litigation involving 
labor disputes to look to the courts for remedies 
where the National Board declines, or would ob- 
viously decline, to exercise its jurisdiction for 
budgetary or other reasons not resting on the 
merits of the case. The selection of the cause of 
action would require extensive research, but in 
many instances court action should be appropri- 
ate. The alternative course would be to sit back 
and watch the abuse or practice continue until 
Congress should provide sufficient funds to enable 
the National Board to adjudicate all cases within 
its jurisdiction, or until state legislation should 
bring state labor laws into harmony with the fed- 
eral act. 


WEST GERMAN TRADE UNIONS 


West German Trade Unions and Disarmament 


Condensed from an article by Gerard Braunthal, pub- 
lished in LXXIII Political Science Quarterly 1, pages 82- 
99 (March 1958). Business address: Political Science 
Quarterly, Academy of Political Science, Fairweather 
Hall, Columbia University, New York, New York. Single 
copy price, $1.50. 


This article considers the position of the most im- 
portant German labor union, the German Trade Union 
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Federation (Deutscher Gewerkschaftsbund, DGB), to- 
ward the issue of rearmament. It seeks to “correct a 
frequently held misconception that the Federation con- 
sistently and unanimously” opposed rearmament. 
There was a lack of unity on the issue, according to 
the author, compounded by three interrelated factors: 
schisms on power and policy, ideology, and “the meas- 
ure of political activity to be legitimately exercised” 
by the trade unions. The author states: 


This article is intended primarily to consider 
the position of the most important labor as- 
sociation, the German Trade Union Federation 
(Deutscher Gewerkschaftsbund, DGB), toward 
the issue of rearmament, and it will seek to cor- 
rect a frequently held misconception that the 
Federation consistently and unanimously opposed 
rearmament. Three interrelated factors com- 
pounded the lack of unity: schisms concerning 
power and policy, ideology, and the measure of 
political activity to be legitimately exercised by 
the trade unions. 


Whether, in the context of international power 
conflicts, the anti-rearmament position to which 
the DGB committed itself was morally and po- 
litically justified, and whether organized labor 
performed a service to the security of the nation, 
are matters outside the scope of this study. Nat- 
urally, many labor leaders of other European and 
American countries had their doubts. But a dis- 
passionate judgment of the DGB position upon 
this key question would suggest that much ma- 
turity and responsibility were shown. In a crucial 
moment of post-war German history, the trade- 
union movement contributed to the nation’s grop- 
ing efforts to achieve democracy in content as 
well as form. 
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| SELECTION PROCEDURES 


Prediction of the “Human Relations” Effectiveness of 
Industrial Supervisors 


Condensed from an article by Harold A. Edgerton, Morti- 
mer R. Feinberg, and Kenneth F. Thomson, published in 10 

Personnel Psychology, pages 421-431 (Winter 1957). 
Business address: Personnel Psychology, Inc., Western 
Reserve University, Superior Avenue, Cleveland 14, Ohio. 
Single copy price, $2.50. 


The authors report on a test battery recently de- 
vised to aid in selection. They state: 


A great deal of work has been done in the con- 
struction of tests and test batteries designed to 
2 predict either the actual or potential “know-how” 
| | of industrial supervision. It is widely recognized, 

however, that technical ability alone, no matter 
how well established, does not by itself guarantee 
‘ effective supervision. 
This article describes the validation of a test 
battery designed to measure some of the human 
relations abilities associated with effective super- 
visory behavior. Such a battery of tests, when 


RRR 


| properly validated, with its stress on personal re- 
‘ lations rather than technical ability, should prove 
‘ a valuable adjunct to standard selection proce- 
| dures. 

+] 

1 5 

. | EXECUTIVE DEVELOPMENT 

n ‘ 

. | Programmes for Executive Development 

y Condensed from an article by W. J. Holley, published in 
, XIII Personnel Practice Bulletin, pages 28-36 (Decem- 
)- ber 1957). Business address: Personnel Practice Bulletin, 
Ss | Industrial Welfare Division, Department of Labor, Box 


No. 2817AA, Melbourne, C. I., Australia. Single copy 
price, 3/6. 


Describes the variety of programs and techniques 
dealt with in the growing literature on executive 
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development in the United States, England and 
Australia. The author states that no one technique is 
in itself likely to develop an executive to peak effi- 
ciency; “executive development is a continuous proc- 
ess, requiring the use of a combination of means suit- 
able to the needs of the undertaking concerned.” 
Among the methods reviewed are select training 
courses, job rotation, and the guided experience 
method. 



























METHODS IMPROVEMENT 


Attitudes to Work Study—A Case Study: Part I—At- 
titudes of Executives and Supervisors; Part I— 
Attitudes of Employees 


Condensed from an article by W. P. Butler, published in 
XIV Personnel Practice Bulletin, pages 6-20 (March 
1958). Business Address: Personnel Practice Bulletin, 
Industrial Welfare Division, Department of Labor, Box 
No. 2817AA, Melbourne, C. I., Australia. Single copy 
price, 3/6. 





information on the problems associated with intro- 
duction and application of work study (methods im- 
provement and work measurement for control pur- 
poses). Also analyzes the attitudes of people affected 
by this managerial technique. 


The article is intended to provide a basis of general 


MANAGEMENT PRINCIPLES 


Management Principles and Practice 


Condensed from an article by E. G. Robinson, published 
in 1 The Journal of the British Institute of Management, 
pages 206-218 (January 1958). Business address: The 
Journal of the British Institute of Management, 8 Fetter 
Lane, London, E. C. 4. Subscription price, 20/ per year. 
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The author explores management of the human ele- 
ment, ranging over such areas as control, training, 
communications, selection: 


Whatever the industry, the same underlying 
principles apply in the administration of it. While 
the importance of technical ability in, for example, 
engineering or accountancy is in no way dis- 
counted, it is no longer considered that such 
ability alone qualifies a man for managerial re- 
sponsibility. Indeed, there may well be a case for 
arguing that the reverse is so, for it seems in- 
evitable that, without a strong effort of will, a 
man trained as, say, an engineer or chemist or 
accountant will tend to spend more of his energy 
on, and be more interested in, those aspects of his 
organization at the expense of others. There is a 
growing understanding that the common denomi- 
nator of all activity is the human element and 
that ability to direct it is all important. 


CAUSES OF STRIKES 


A Theoretical Setting for the Study and Treatment of 
Strikes 


Condensed from an article by E. P. Kelsall, published in 
32 Occupational Psychology, pages 1-20 (January 1958). 
Busiaess address: Occupational Psychology, National In- 
stitute of Industrial Psychology, Aldwych House, London, 
W. C, 2. Subscription price, 40/ per year. 


A psychologist with extensive practical experience 
in industry here attempts to provide some insights to 
theory and practice about strikes and compulsory 
arbitration. He argues the need for research on in- 
dustrial unrest and its causes as a matter of concern 
for both employers and union. 
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EXECUTIVE HEALTH 


Health Is a Management Problem 


Condensed from NADA, pages 12-14 and 52 (April 1958), © 
Business address: NADA (Nat. Auto Dealers Assn.), ~ 
1026 17th Street, N. W., Washington, D. C. Single copy 
price, 40 cents. 


Executives are too often careless about their health 
habits, according to this article. They must develop 
an “awareness of health, rather than of sickness.” A 
simple seven-point preventive health program “that 
can be easily followed” is presented. | 


HUMAN RELATIONS 


Training Middle Management in Human Relations 


Condensed from an article by Dr. William G. Scott, pub- 
lished in 12 Journal of the American Society of Training 
Directors, pages 4-11 (April 1958). Business address: 
Journal of the American Society of Training Directors, 
330 West 42nd Street, New York 36, New York. Single 
copy price, 75 cents. 


The author explains why middle management should 
be trained in “human relations,” and sets forth content 
and presentation methods of a suggested program: 


Management needs human relations informa- 
tion which is theoretically sound but practical 
and understandable at the same time. There are 
many channels available to bring this kind of 
information to management. One such channel is | 
training. The purpose of this article is to dis- | 
cuss the development and results of an experi- 
mental management human relations training 
program. 
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ROLE OF MEDIATION 


Crisis-Bargaining and Labor Mediation 


Condensed from an article by George Bennett, published 
in Personnel Administration, pages 38-42 (March-April 
1958). Business address: Society for Personnel Adminis- 
tration, 5506 Connecticut Ave., N. W., Washington, D. C. 
) Single copy price, $1.00. 


A mediator discusses how to resolve a crisis so that 
“normal” bargaining may be resumed. The author 
states: 


eS 


To overcome the crisis, in the final analysis, 
| both parties must seek to make clear to each other 
what it is they expect to gain from the ultimate 
settlement. I believe that crisis-bargaining can 
be brought to a satisfactory conclusion if the 
parties at issue are able to get across to one 
another their arguments for and against the points 
in dispute. It is important that the parties make 
- their judgments on the basis of the other side’s 
g best position, and so the parties must ultimately 
“put their best foot forward.” 


e Explores the role of the mediator, who makes no 
' decisions but seeks to assist the parties to find “a 
: suitable basis of understanding.” 





